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Court of Appeals of the District of Columbia 


No. 4635. 

Robert W. Brown, Appellant, 

vs, 

CuNO H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

Law. No. 72321. 

Robert W. Brown, Plaintiff, 
vs. 

CuNo H. Rudolph and J. Francis Bell, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Declaration, 

Filed February 17, 1927. 

In the Supreme Court of the District of Columbia. 

Law. No. 72321. 

Robert W. Brown, Plaintiff, 
vs. 

CuNo H. Rudolph and J. Francis Bell, Defendants. 

Plaintiff, Robert W. Brown, sues defendants, Cuno H. 
Rudolph and J. Francis Bell, and declares, as follows: 
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2 ROBERT W. BROWN VS. CUNO H. RUDOLPH ET AL. 

On, to wit, November 2, 1923, defendants signed and 
swore to a petition in words and figures, as follows: 

“In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

No. 10133, Lunacy. 

In the Matter of Egbert W. Brown, White, 42 Years Old, 

Alleged Lunatic. 

Petition for Writ de Lunatico Inquirendo, 

To the Supreme Court of the District of Columbia: 

Petitoners state as follows: 

1. Cuno H. Rudolph, James F. Oyster and J. F. Bell, 
the petitioners herein are the Commissioners of the District 
of Columbia, and as such are charged with the preservation 
of the public peace and the protection of the rights of per¬ 
sons and of property, and the prevention of crime in the 
District of Columbia. 

2. Under the provisions of the Act of Congress entitled 
“An act to authorize the apprehension and detention of 
insane persons in the District of Columbia,” etc., approved 
April 27,1904, one Robert W. Brown who is believed to be 
insane or of unsound mind, has been apprehended, and is 
now detained at Saint Elizabeth’s Hospital in this District 
pending formal inquisition into his mental condition. 

3. The said Robert W. Brown is represented to your 
petitioners, and is by them believed to be an indigent insane 
person or person of unsound mind, or if he be not an in¬ 
digent insane person or person of unsound mind, he is an 
insane person with homicidal or otherwise dangerous ten¬ 
dencies, without sufficient capacity for the government of 
himself and of his property. 

4. The said Robert W. Brown has been insane or of un¬ 
sound mind since, to wit, the 19th day of October, 1923, the 

cause of his insanity being to petitioners unknown, 
'2 but if certain representations made to them be true 
he is an unfit person to be at large, and is a fit sub¬ 
ject for detention and treatment on account of his mental 
condition. Your petitioners further believe that if he be 
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permitted to go at large within the said District the rights 
of persons and property therein will be jeopardized and 
the preservation of public peace imperiled, and the commis¬ 
sion of crime rendered probable. 

The premises considered, your petitioners pray: 

I. That the writ de Lunatico inquirendo may issue out 
of this honorable court in order that the alleged insanity 
of the said Eobert W. Brown may be inquired into and de¬ 
termined. 

II. For such other and further relief as to the Court may 
seem proper. 

The petitioners aforesaid being first duly sworn depose 
and say that the matters and things set forth in the fore¬ 
going petition, which they hereby subscribe, are true to the 
best of their information, knowledge and belief. 

CUNO H. RUDOLPH, 

J. F. BELL, 

Commissioners of the District of Columbia, 

F. H. STEPHENS, 

W. H. WAHLY, 

Attorneys for Petitioners, 

Subscribed and sworn to before me this 2 day of Novem¬ 
ber, 1923. 

[seal.] EVERETT L. PHILLIPS, 

Notary Public, D, U." 

Defendants filed said petition and caused it to be filed 
in the Supreme Court of the District of Columbia and pro¬ 
ceeded to prosecute same and cause it to be prosecuted and 
furnished and produced and caused to be furnished and 
produced in Court at a hearing on said petition, witnesses 
and testimony, and on said petition and witnesses and testi¬ 
mony and prosecution at said hearing, a verdict and judg¬ 
ment was rendered against plaintiff that he was of unsound 
mind. 

Said verdict and judgment is in words and figures as 
follows: 
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“In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court, the 23rd Day of November, 1923. 

Lunacy. No. 10133. 

In the Matter of Robert W. Brown, Alleged Lunatic. 

Now comes here as well the Commissioners of the 
3 District of Columbia by their attorney, as well Robert 
W. Brown the alleged lunatic in proper person and 
Harry C. C. Stiles, Edward A. Tripp, Jas. R. Heflin, James 
R. Larcombe, Wm. F. Simms, Roderick D. Thomas, James 
M. Simpson, J. Madison Carrol, Edwin H. Pilson, Frederick 
Stimpson, Louie R. Pratt, Wm. P. Rehbein, a jury of good 
and lawful men of this District selected from the panel serv¬ 
ing in Criminal Division #—, according to the provisions 
in such case made and provided, who being duly sworn to 
well and truly inquire into the allegations of the petition 
filed herein, after the case is given them in charge, upon 
their oath say they find the said Robert W. Brown to be of 
unsound mind suffering from General Paresis that he has 
not sufficient capacity for the government of himself and 
his property, that he has been so insane since October 19, 
1923; that the following lands and tenements remain to 
him, to wit: Interest in Remainder; 1/3 Equity in property 
in Virginia; Value unknown; that he has personal property 
as follows: some stocks; value unknown. 

A. A. HOEHLING, 

Justice. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Lunacy. No. 10133. 

In re Robert W. Brown, Alleged Lunatic 

Upon consideration of the verdict of the jury in the above 
entitled case, and no cause being shown to the contrary, it 
is this 23rd day of November, 1923, 

Adjudged, ordered and decreed that the said verdict be, 
and hereby is, confirmed. 

A. A. HOEHLING, 

Justice.'* 
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Under the law in force in the District of Columbia at 
the time said defendants made and filed said petition and 
caused it to be filed and prosecuted and caused to be pro¬ 
duced testimony in court in the hearing on said petition, 
and in that manner caused and procured to be caused said 
verdict and said judgment, they were and for a long time 
prior thereto, and ever since have been commissioners of 
the District of Columbia. 

Under and by virtue of the law in force in the District 
of Columbia said commissioners in a proper cause had a 
right at the time of the hereinbefore mentioned pro- 
4 ceedings to proceed in a legal manner to make and 
file a proper and lawful petition and to lawfully and 
properly prosecute and cause to be prosecuted said peti¬ 
tion. 

Said petition was unlawful in that it charged that de¬ 
fendants believed plaintiff was a resident of the District 
of Columbia, whereas in truth and in fact they knew at the 
time they made such petition and made such charge that he 
was not a resident of the District of Columbia. 

When defendants in said petition alleged that plaintiff 
was insane and indigent and had homicidal or otherwise 
dangerous tendencies, and was without sufficient capacity 
for the government of himself and his property, and was 
not fit to be at large, and if permitted to be at large in 
the District of Columbia the rights of persons and property 
therein wuold be jeopardized and the preservation of the 
public peace imperiled and the commission of crime ren¬ 
dered probable; and said petition recites and plaintiff 
alleges that defendants made all these allegations on rep¬ 
resentations made to them; and defendants say in said 
petition that they made these allegations on representa¬ 
tions made to them, while the fact is that they did not 
make these allegations on representations made to them, 
but they made such allegations without representations 
made to them, as in their petition stated. 

Defendants at the time they filed said petition and 
charged that plaintiff was indigent, they knew to a certainly 
that he was not indigent. 

When defendants in said petition charged that plaintiff 
was without sufficient capacity for the government of him¬ 
self and his property, they knew to a certainty that he had 
2—4635a 
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sufficient capacity for the governnient of himself and his 
property. 

Wlien the defendants made said alleviations in said peti¬ 
tion they knew that they were false, and untrue, and 
5 it was their duty to have known that they were false 
and untrue, and by the use of reasonable diligence 
they could and would have known that they were false 
and untrue, and it was the duty of the defendants to have 
informed themselves as to the truth or falsitv of said 
allegations, and not having fulfilled that duty, they were 
negligently, knowingly, wilfully, wrongfully and unlawfully 
filing said petition. 

The law of the District of Columbia prescribes on what 
representations the defendants are authorized to file such 
petition and proceed as in said lunacy case they did proceed. 

But, unmindful of that law, the District Commissioners 
in violation of same proceeded in the teeth of said law, 
and made and filed and prosecuted said petition charging 
that the representations had been made to them in con¬ 
formity with the requirements of law, when, as a matter of 
fact, such representations had not been made to them 
and they knew that at the time they made said petition, 
and it was their duty to have known it, and with the ex¬ 
ercise of reasonable diligence they could and would have 
known it, and they failed to exercise such diligence and to 
recognize such duty, and in such failure they were know¬ 
ingly, wickedly, wrongfully and unlawfully negligent. 

Among other things to entitle defendants to have pro¬ 
ceeded lawfully and properly in filing the information 
against plaintiff and prosecuting him on a charge of lunacy 
and incapacity to take care of himself and his propeidy, 
and dangerous to the rights of persons and property, it 
Avas and is necessary under the law that the defendants 
should proceed upon certain required prerequisites set 
foidh in the law in such cases made and provided; and 
it was the duty of the defendants to know said law and 
know said prerequisite requirements, but the commis¬ 
sioners, unmindful of their duty knowingly, wilfully, negli¬ 
gently, wickedly and unlawfully omitted and neglected their 
duty in the premises and proceeded negligently and 
(i recklessly and unmindful of said duty in the prepara¬ 
tion and filing of said petition and the prosecution 
under it. 
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Plaintiff says further, that said representations made 
to them on which said petition was and is based are an 
affidavit of Lunacy made by Emily A. Nickerson and Lena 
J. Mahoney, in words and figures, as follows: 

“Headquarters Metropolitan Police Department, Sanitary 

Office. 

Affidavit of Lunacy, 

Washington, D. C., October 2, 1923. 

We, the undersigned, residents of the District of Co¬ 
lumbia, do certify, under oath, that we have known Robert 
W. Brown, for one and — years respectively, and we believe 
he has been a resident of the District of Columbia for the 
past ten years, and from what we know and have seen of 
him we believe him to be a person of unsound mind, in¬ 
capable of managing his own affairs and a fit subject for 
detention and treatment at the Government Hospital for 
the insane in said District; that he has been in such condi¬ 
tion to the best of our knowledge and belief, since the 19th 
day of October, 1923; that in his present condition he is 
not fit to be at large, and if he be permitted to remain 
at liberty in said District, the rights of persons and of prop¬ 
erty therein will be jeopardized the preservation of the 
public peace imperiled and the commission of crime ren¬ 
dered probable, and we believe from information received, 
that he is able to pay for care and treatment at said Gov¬ 
ernment Hospital for the Insane. 

EMILY A. NICKERSON, 
Residence Gallinger Municipal Hospital. 
LENA G. MAHONEY, 

* Residence Gallinger Municipal Hospital. 

Subscribed and sworn to before me this 20 day of Oct., 
1923. 

[seal.] SAMUEL C. BROOKS, 

Notary Public, D, CA* 
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and another affidavit of Lunacy made by G. E. Darnell, in 
words and figures as follows: 

“Headquarters Metropolitan Police Department, Sanitary 

Office. 

Affidavit of Lunacy. 

Washington, D. C., October 19, -23. 

I, the undersigned, being an officer duly authorized to 
make arrests in the District of Columbia, do certify under 
oath that I have apprehended and detained Robert Wil¬ 
liam Brown and from what I know and have seen of him 
I believe him to be insane or of unsound mind, incapable 
of taking care of himself or his property, and if permitted 
to remain at large or go unrestrained in the District of 
Columbia the rights of persons and property will be jeop¬ 
ardized or the preservation of public peace im- 
7 periled and the conunisison of crime rendered proba¬ 
ble. 

G. E. DARNELL, 

Det. Sergt., M. P. 

Subscribed and sworn to before me, this 19th day of Octo¬ 
ber, 1923. 

[seal.] E. L. PHILLIPS, 

Notary Public.** 

and a certificate of Lunacy by D. Percy Hickling and Nor¬ 
man P. Scala, in words and figures as follows: 

“Headquarters Metropolitan Police Department, Sanitary 

Office. 

Certificate of Lunacy. 

Washington, D. C., October 20, 1923. 

We, the undersigned, physicians, having the qualification 
to make this certificate prescribed by Section Five of the 
Act of Congress approved April 27, 1904, entitled “An Act 
to authorize the apprehension and detention of insane per¬ 
sons in the District of Columbia and providing for their 
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temporary commitment in Saint Elizabeth’s Hospital, and 
for other purposes,” hereby certify that within forty-eight 
hours of the time of signing this certificate, we have made 
an examination of the mental conditions of Robert W. 
Brown, and in our judgment said Robert W. Brown, is of 
unsound mind and should not be allowed to remain at lib¬ 
erty and go unrestrained, and that said person is a fit sub¬ 
ject for treatment on account of his mental condition. 

D. PERCY HICKLING, M. D. 

Year of graduation: 1884. 

Date at which licensed to practice: 1897. 

Residence: 1304 Rhode Island Avenue. 

NORMAN P. SCALA, M. D. 

Year of graduation: -. 

Date at which licensed to practice:-. 

Residence: 918 South Carolina Ave. S. E. 

Qualifications for Physicians, 

Sec. 5. * * * That for the purpose of this act no 
certificate as to the sanity or the insanity of any person 
shall be valid which has been issued (a) by a physician 
who has not been regularly licensed to practice medicine in 
the District of Columbia, unless he be a commissioned 
surgeon of the United States Army, Navy or Public Health 
and Marine Hospital Service; or (h) by.a physician who 
is not a permanent resident of the District of Columbia; 
or (c) by a physician who has not been actively engaged 
in the practice of his profession for at least three years; 
or {d) by a physician who is related by blood or by mar¬ 
riage to the person whose mental condition is in question. 
Nor shall any certificate alleging the insanity of any per¬ 
son be valid which has been issued by physician who is fi¬ 
nancially interested in the hospital or asylum in v/hich the 
alleged insane person is to be confined, or who is profes¬ 
sionally or oflicially connected therewith. 

Sec. 6. * * * Any physician who knowingly makes 

any false certificate as to the sanity or insanity of any 
other person shall, upon conviction thereof, be fined not 
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more than $500 or imiDrisoned not more than three years or 
both. ’ ^ 

8 At the time defendants made and filed and prose¬ 
cuted said petition, as aforesaid, they knew that the 

allegations in said petition were false and untrue and 
among other things false and untrue in this that the affi¬ 
davit of Emily A. Nickerson and Lena Mahoney states that 
they had known this plaintiff for “one day’’ and that he 
had been a resident of the District of Columbia for the past 
ten (10) years, and the affidavit of G. E. Daniell states that 
he had arrested him and believed him to be of unsound 
mind, but gives no reason for this belief, and the certificate 
of said D. Percy Hickling and Norman P. Scala states that 
they believe him to be of unsound mind; but there is no 
statement in any of these affidavits that he is of or has 
homicidal or other dangerous tendencies, or that he is 
indigent, and said petition alleges that on this information 
the defendants reached the belief that he is indigent and 
that he has homicidal and otherwise dangerous tendencies 
and was unfit to be at large, that he was insane and a resi¬ 
dent of the District of Columbia. 

At this time defendants knew of their own knowledge ab¬ 
solutely and to a certainty and they ought to have known, 
and it was their duty to have known that plaintiff was 
not indigent, and it is a fact that on, to wit, more than ten 
days prior to the time when defendants made and filed 
said petition and made said prosecution of it, as aforesaid, 
and at that time they had in their possession of record in 
their property book, to wit. Book 34 on Page 97 a record 
that they had taken from plaintiff and caused to be taken 
from him as recorded in their Book No. 67907 one Oakland 
automobile, and one gold watch and one diamond set scarf 
pin and one three stone diamond ring and one Shriner’s 
pin and $1,049.81 in money, and at the time said defendants 
made and prosecuted this petition they had in their posses¬ 
sion all said property above set forth totaling in value more 
than $2,600.00. At the same time defendants had in 

9 their possession which they had taken and caused to 
be taken from the plaintiff, his District of Columbia 

automobile driver’s license and permit and his State of 
Maryland automobile driver’s license and permit by and 
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from which the name and residence of plaintiff were known 
to defendants, and could and should have been known to 
defendants. 

At this time plaintiff was a responsible business man en¬ 
gaged in a legitimate business and worth not less than 
$18,000.00, over and above all debts and liabilities, and it 
was the duty of the defendants to have found out and 
known that, but they disregarded said duty. 

At the time defendants made and filed said petition, as 
aforesaid, and conducted and caused to be conducted said 
prosecution they had in their possession which they had 
through and by their policeman, one of their agents and 
representatives, received and taken from this plaintiff his 
various masonic membership cards from the Blue Lodge up 
to and including the Shrine, all showing current dues paid, 
and all of said cards showed on them the name and address 
of plaintiff and the organization to which he belonged, to 
wit, Robert W. Brown, 1107 Granby Street, Norfolk, Va. 

On, to wit, October 19th, 1923, the defendants by and 
through one or more of their policemen, their agents and 
representatives, wrongfully and unlawfully and without any 
warrant arrested and caused this plaintiff to be confined 
in prison and deprived of his liberty, all unlawfully and 
without any color or right or warrant in fact or in law 
for same, and they caused him to be so arrested in a private 
building in the District of Columbia where he had a right 
to be, and no proceedings were ever taken or had or caused 
to be taken or had under the law in such case made and pro¬ 
vided, but under another law defendants unlawfully pro¬ 
ceeded and pretended to proceed and unlawfully made and 
filed said petition on said unlawful and improper 
10 affidavits, not one of which showed or pretended to 
show the time, manner and place of the arrest of 
plaintiff. 

Under a law under which defendants proceeded in mak¬ 
ing and filing said petition and prosecuting it the require¬ 
ment is that there should be affidavits of two permanent 
residents of the District of Columbia on which to base 
such petition, and that there should be a certificate of two 
physicians engaged actively in the practice of medicine and 
licensed to practice medicine in the District of Columbia, 
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and it does not appear by said affidavit of lunacy that the 
persons making same are or any of them are permanent 
residents of the District of Columbia, and it does not ap¬ 
pear that either one of said physicians making said cer¬ 
tificate of Lunacy is actively engaged in the practice of 
medicine in the District of Columbia, and it does affirma¬ 
tively appear on the face of said certificate of lunacy as to 
one of the persons supposed to be making such certificate 
that he is not a graduate of medicine and that he is not 
licensed to practice medicine in the District of Columbia. 

It further appears that both said persons making said 
certificate as physicians are professionally and personally 
connected with a hospital in which the plaintiff was con¬ 
fined and was to be confined. 

At the trial of said cause, as aforesaid, defendants pro¬ 
duced witnesses and offered testimony tending to prove the 
allegations of said petition well knowing that said allega¬ 
tions were not true. 

A duty rested upon defendants at the time they made and 
filed said petition and made said allegations and at and be¬ 
fore the time of making said petition to have found out and 
known and informed themselves as to the actual facts of 
this case. Defendants neglected and omitted to perform 
said duty, neglected and omitted to learn and try to learn 
the facts in this case, and negligently, carelessly and un¬ 
lawfully proceeded without informing themselves of 
11 the facts and circumstances of the case, and without 
knowing the facts and circumstances of the case, and 
negligently, carelessly and unlawfully alleged as facts in 
said petition what they knew and should have known were 
not facts, and by their wrongful, negligent and unlawful 
acts and defaults plaintiff was grievously damaged. 

By reason of said negligence of the defendants, as afore¬ 
said, committed against the defendant, he was incarcerated 
in Saint Elizabeth’s Hospital for the insane in the District 
of Columbia, to wit, thirty-three months, against his will 
and without any good and sufficient reason in fact or in 
law for same. During this period of confinement and im¬ 
prisonment, aforesaid, plaintiff was obliged to and did as¬ 
sociate and come in contact with criminal and with insane 
persons in said hospital, and was frequently assaulted and 
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suffered hardship, indignity and cruelty, and was given 
poor food, poor bed, poor care and poor treatment. 

Before and at the time of the grievances committed, as 
alleged herein, by defendants against plaintiff, he was in 
business and connected with and employed by good and sub¬ 
stantial corporations partnerships, firms and persons, and 
his income from such occupations was, to wit, $5,000 a year, 
and by reason of the negligent acts of defendants herein 
alleged he was deprived not only of his liberty and im¬ 
prisoned, but was kept from pursuing his ordinary voca¬ 
tions of life, by which he earned for himself and his family 
each year, to wit, $5,000. 

Defendants in committing these wrongs and grievances 
tried to prove in court at said hearing, that plaintiff was in¬ 
digent, insane, and a resident of the District of Columbia 
and to prove the allegations in said petition, when they 
knew and might have known and ought to have known 
that what they had alleged and what they were trying to 
prove was not true. 

12 Before and at the time of said lunacy proceedings 
and during the imprisonment of plaintiff in said 
hospital, defendants had in their possession sufficient evi¬ 
dence to show that said allegations were not true and they 
made said allegations negligently and unlawfully and well 
knowing they were not true, and thereupon defendants pro¬ 
ceeded to consider and treat plaintiff exactly opposite to 
what they had alleged and tried to prove him to be, and 
they, through their proper officer, assessed him and his 
estate for taxation as a resident of the District of Columbia 
and collected taxes from him and his estate, and they fur¬ 
ther collected from plaintiff and from his estate full pay 
for his care and board and medical treatment, during the 
entire period he was in said hospital, and the amount so 
collected by defendants as aforesaid amounted to the sum 
of to wit, $7,000.00. 

Plaintiff before and at the time of said wrongs com¬ 
mitted against him by defendants was a man well known 
and of good name, fame and reputation associated with 
many business corporations, firms partnerships and persons 
and enjoyed their confidence and was able at any time and 
at all times to have and receive and did have and receive 
employment from them at good and valuable remunera- 
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tion for his services, and by reason of the wrongs committed 
against him by defendants as herein alleged, and by rea¬ 
son of the record made by defendants against him in this 
case, and by reason of the verdict and judgment secured and 
caused to be secured by defendants against him in this case, 
he has lost the respect and confidence of such corporations, 
firms, partnerships and persons, and is now unable to se¬ 
cure employment by them, and these wrongs committed 
against him by the defendants and this record made against 
him by defendants has cast upon him the stigma of having 
been a lunatic and having been incarcerated in a lunatic 
asylum; and all these wrongs and damages by defendants to 
plaintiff are permanent and he will continue during 
13 the remainder of his life to suffer from and by rea¬ 
son of same. 

These said wrongs and grievances by defendants com¬ 
mitted by, and on and against plaintiff, as aforesaid, negli¬ 
gently, wrongfully, illegally, and when plaintiff became 
aware of his right and rights in the premises, and was ad¬ 
vised as to same, he forthwith proceeded in court in said 
lunacy case, and in habeas corpus Case No. 1301 and he was 
by reason of said further proceedings on, to wit, August 
16, 1926, found by jury to be of sound mind, and judgment 
was rendered thereon showing him to be of sound mind, 
and said judgment now stands unimpaired and of full force 
and effect. 

In addition to the wrongs committed by, against and upon 
plaintiff as aforesaid, by defendants, they made it neces¬ 
sary for him to take steps to try to learn the truth and the 
facts and circumstances about such prosecution committed 
as aforesaid, and what were his rights as to being released 
from said wrongs so perpetrated against him by defend¬ 
ants, and in doing and trying to do what was necessary to 
bring about said verdict and judgment of sound mind, he 
was involved in large costs, fees, charges, and expense for 
attorneys, notaries service of process, physicians expenses 
and the like, to wit, in the sum of $2,000.00. 

The making and filing of such petition and prosecuting 
it as aforesaid, if and when done in a legal and proper way 
in a case in which the facts and circumstances require and 
justify it, was and is within the rightful province of de- 
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fendants’ act as commissioners for the District of Colum¬ 
bia. 

But said lunacy proceedings against plaintiff were not 
in the facts and circumstances of the case, rightful, lawful 
or proper and defendants in said proceedings disregarded 
the facts and circumstances knowingly, negligently and 
unlawfully, proceeded without regard to same and by 
14 reason thereof, their acts in such lunacy proceedings 
became and were and are wholly unauthorized and 
unwarranted and were and are irregular, unlawful and 
unjust. 

And the defendants, under cover and by color of their 
positions as Commissioners of the District of Columbia, pro¬ 
ceeded in said lunacy case, with utter disregard of the law, 
the facts and circumstances of the case, and the rights of 
plaintiff, and by reason of so proceeding as aforesaid de¬ 
fendants became and were and are personally responsible 
to him in damages. 

Said petition when made, and filed was defective, irregu¬ 
lar, unlawful and incomplete, as aforesaid, and was not 
sufficient, legal or proper on which to base the prosecution 
which was made by defendants upon, under and by reason 
of it. 

Such petition was so fundamentally defective, irregular 
and incomplete in fact and in law that it was not a sufficient 
basis and was not any legal basis for said prosecution, and 
defendants well knew that at the time they filed said peti¬ 
tion and prosecuted it, and it was their duty to have known 
that, and unmindful of their duty they recklessly, carelessly, 
negligently, wrongfully and unlawfully proceeded under a 
void and insufficient information to prosecute same and to 
secure thereon a verdict of a jury and a judgment of a 
court. 

And said petition was defective on its face, and fatally 
defective, as aforesaid and gave the court no jurisdiction 
to proceed under it, and all the proceedings of the court on, 
under and by reason of said petition were and are by rea¬ 
son thereof wholly null and void, and of no effect. 

At the time defendants made, filed and prosecuted said 
petition they knew that same was defective, irregular, un¬ 
lawful and incomplete, and they knew that the jurisdictional 
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statements therein made were not true and that said peti* 
tion and the papers on which it was based were fundamen¬ 
tally lacking in the requirements necessary to give 
15 the court jurisdiction; and notwitstanding all this, 
they proceeded by recklessness, negligence, false¬ 
hood, omissions and untrue statements in said petition and 
papers to make and file said petition and prosecute plaintiff 
under it. 

And so the plaintiff says that the defendants at the time 
and place aforesaid and in the manner aforesaid recklessly, 
negligently, wrongfully, and unlawfully prosecuted him on a 
false and void petition made by them recklessly, negli- 
genty, wrongfully and unlawfully, and by fraud and by an 
imposition upon the court, and in that manner proceeded in 
said prosecution to a verdict and judgment, which prosecu¬ 
tion, verdict and judgment are wholly and entirely and by 
reason of falsehood of defendants, want of jurisdiction and 
imposition upon the court, null and void. 

Wherefore, plaintiff, Robert W. Brown, sues defendants, 
Cuno H. Rudolph and J. Francis Bell, and claims damages 
in the sum of Fifty Thousand ($50,000.00) Dollars, besides 
costs. 

GEORGE F. CURTIS and 
JEFFORDS & DUTTON, 
Attorneys for Plaintiff, 

Received a copy of the foregoing amended Declaration 
this 17th day of February, 1927. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants, 

Demurrer, 

Filed March 4,1927. 

• **•••• 

Come now the defendants in the above entitled cause, bv 
their attorneys, and say that the amended declaration 
herein is had in substance. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants, 
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16 Note, 

Among the points of law to be argued upon this demurrer 
are the following: 

1. The declaration fails to state facts constituting a cause 
of action. 

2. In the performance of the various acts charged in the 
declaration the defendants were acting as public officers, 
that is to say, as Commissioners of the District of Colum¬ 
bia, and cannot be held answerable in damages because or 
by reason of the acts so alleged. 

3. The defendants, as Commissioners of the District of 
Columbia, and as to the acts alleged in the declaration, were 
in the peformance of a governmental function and, there¬ 
fore, cannot be held liable in damages. 

4. The defendants cannot be held liable in damages for 
the alleged negligent acts of commission or omission of their 
subordinates; the doctrine of respondeat superior does not 
apply. 

5. The declaration shows on its face that an essential ele¬ 
ment to the maintenance of this suit, that is to say, the ad¬ 
judication of the plaintiff as of sound mind upon the peti¬ 
tion of the defendants to have him adjudged of unsound 
mind did not occur, but, on the contrary, that plaintiff was 
adjudged of unsound mind upon such petition of the de¬ 
fendants. 

6. The declaration purports to count for malicious prose¬ 
cution or false imprisonment, but shows on its face that an 
essential element to enable plaintiff to maintain such action, 
that is to say, that plaintiff was found to be of sound mind 
upon the petition of the defendants to have him declared of 
unsound mind, does not exist, but, on the contrary, the decla¬ 
ration shows on its face that the plaintiff was, on the peti¬ 
tion of the defendants, adjudged to be of unsound 

mind. 

17 7. Because the case as alleged in the declaration is 
an example of damnum absque injuria, 

8. Because the plaintiff, at the time he was taken into cus¬ 
tody, and at the time he was committed to and detained in 
the asylum, was either of sound or unsound mind. If he was 
of sound mind, he had his day in court, and it was his duty 


18 


ROBERT W. BROWN VS. CUNO H. RUDOLPH ET AT/. 


to present then each and all of the objections to and criti¬ 
cisms of the petition, and all preliminary matters, and all 
proceedings, which he sets out in his declaration. If of un¬ 
sound mind, he sustained no damage, as the preliminary 
matters are merely designed to determine the necessity for 
a lunacy inquisition, and as he was, in fact, of unsound 
mind, he suffered no injury because of the alleged failure 
of defendants to observe these preliminaries. 

9. The verdict and judgment having determined plaintiff 
to be of unsound mind, said verdict and judgment cannot be 
attacked collaterally in this proceeding. 

George F. Curtis, Esquire, and Messrs. Jeffords & Dutton, 
Attorneys for Plaintiff, 

Albee Building, 

Washington, D. C.: 

Please take notice that the foregoing demurrer has been 
calendared for the next motion day. 

F. H. STEPHENS, 
KINGGOLD HART, 
Attorneys for Defendants. 

18 Memorandum Opinion, 

Filed May 21, 1927. 

• ***••• 

This matter is before the Court on a demurrer to the 
amended declaration. 

The amended declaration is filed against the defendants 
personally. These defendants were at the time of the in¬ 
cident complained of Commissioners of the District of 
Columbia. 

The declaration alleges that the defendants filed a peti¬ 
tion in lunacy a copy of which petition is set forth at large; 
that they caused a hearing to be had thereon at which tes¬ 
timony was taken the result being a verdict that the plain¬ 
tiff was of unsound mind which verdict was confirmed; that 
defendants as Commissioners in a proper case have a right 
to proceed in a legal manner to file a lawful petition and 
to lawfully and properly prosecute and cause the same to 
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be prosecuted, but that they did not make the allegations 
in the petition on representations made to them; that they 
knew to a certainty that plaintiff was not indigent and 
that he had sufficient capacity to govern himself and his 
property; that they knew that the allegations were false 
and it was their duty to know that the allegations were false 
and by the use of diligence would have known that 
they were false; that it was their duty to have informed 
themselves of the truth or falsity of the allegations and 
not having fulfilled that duty they were negligent know¬ 
ingly, wilfully, wrongfully and unlawfully in filing the peti¬ 
tion; that the law prescribes on what representations the 
defendants are authorized to file such petition and unmind¬ 
ful of that duty they proceeded as alleged and in so pro¬ 
ceeding were knowingly, wickedly, wrongfully and unlaw¬ 
fully negligent, and that they knowingly omitted and ne¬ 
glected their duty in the preparation and filing of the peti¬ 
tion and in proceeding thereunder. 

19 The declaration alleges that the representations 
made by defendants were on the basis of affidavits 
one being that of two persons residing in Gallinger Hospital 
which affidavit is quoted in full. Another affidavit is that 
of a police officer who apprehended the plaintiff. There is 
quoted also as the basis of the representations made in the 
petition a certificate of the District alienist and one other 
physician. The declaration says that when defendants 
filed the petition they knew that the allegations therein were 
false in that the first of the above mentioned affidavits made 
false statements. The declaration then misquotes that 
affidavit. Another criticism is that the officer who signed 
said certificate gave no reasons for his belief in the plain¬ 
tiff’s insanity. 

Another criticism is that there is no statement in the 
affidavits that plaintiff had homicidal or other dangerous 
tendencies. There are such statements as to dangerous 
tendencies. 

The declaration says also that there are no statements 
that the plaintiff was indigent. That is true for the first 
affidavit above mentioned states that ‘‘we believe from in¬ 
formation received, that he is able to pay for care and 
treatment at said Government Hospital for the Insane.” 
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The declaration says further that the defendants knew 
or ought to have known that the plaintiff was not indigent 
because defendants had “of record in their property book” 
a record that they had taken from plaintiff an automobile 
and other property which they had in their possession. 
The declaration says that plaintiff was worth not less than 
$18,000, and that it was the duty of the defendants to have 
found out and to have known that fact. 

It is further alleged in the declaration as follows: that 
the defendants 

20 “ ♦ * * by and through one or more of their 

policemen, their agents and representatives, wrong¬ 
fully and unlawfully and without any warrant arrested and 
caused this plaintiff to be confined in prison and deprived 
of his liberty, all unlawfully and without any color or right 
or warrant in fact or in law for same, and they caused him 
to be so arrested in a private building in the District of 
Columbia where he had a right to be, and no proceedings 
were ever taken or had or caused to be taken or had undci' 
the law in such case made and provided, but under another 
law defendants wrongfully and unlawfully proceeded and 
pretended to proceed and wrongfully and unlawfully made 
and filed said petition on said unlawful and improper affi¬ 
davits, not one of which showed or pretended to show the 
time, manner and place of the arrest of plaintiff. ’ ’ 

There is a further allegation that the law requires that 
a petition in lunacy should be based on the affidavits of two 
permanent residents of the District and upon a certificate 
of two physicians engaged actively in the practice of medi¬ 
cine and licensed to practice medicine in the District of 
Columbia, and that it does not appear that by said affidavit 
of lunacy that the persons making same or any of them 
are permanent residents of the District of Columbia and 
it does not appear that either one of said physicians making 
said certificate of lunacy is actively engaged in the practice 
of medicine in the District and that it does affirmativelv 
appear on the face of the certificate of lunacy as to one of 
the persons supposed to be making such certificate that he 
is not a graduate of medicine and that he is not licensed 
to practice medicine in the District of Columbia. These 
allegations are utterly frivolous. The two persons resid- 
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ing at Gallinger Hospital who made the first of the affi¬ 
davits above mentioned swore that they were residents of 
the District of Columbia and the two physicians who made 
the certificate stated that they have the qualifications to 
make it which are prescribed by the Act of Congress. 

A further allegation of the declaration is that it appears 
that both persons making said certificate as physicians 
were professionally and personally connected with a hos¬ 
pital in which the plaintiff was confined and was to be con¬ 
fined. This statement is to say the least disin- 
21 genuous. Plaintiff was at the time temporarily con¬ 
fined in Gallinger Hospital with which the physicians 
were connected but he was to be confined in Saint Eliza¬ 
beth’s if that course were proper under the circumstances 
and there was nothing to show that the physicians were 
connected with the latter Hospital. 

Another allegation is that defendants produced witnesses 
and offered testimony tending to prove the allegations of 
the lunacy petition well knowing that said allegations were 
not true. The allegations in the petition were in the alter¬ 
native as follows: 

‘ ‘ The said Eobert W. Brown is represented to your peti¬ 
tioners, and is by them believed to be an indigent insane 
person or person of unsound mind, or if he be not an in¬ 
digent insane person or person of unsound mind, he is 
an insane person with homicidal or otherwise dangerous 
tendencies, without sufficient capacity for the government 
of himself and of his property.” 

The verdict of the jury was that the plaintiff was of un¬ 
sound mind stating the nature of the insanity; that he had 
no sufficient capacity for the government of himself and 
his property, and that he had been so insane since October, 
1923. The verdict also found that plaintiff owned cer¬ 
tain lands and tenements and that he had personal prop¬ 
erty consisting of some stocks the value of which was un¬ 
known. 

The declaration then states that the plaintiff was con¬ 
fined in Saint Elizabeth’s Hospital for 33 months and that 
he was damaged thereby and that on August 16, 1926, he 
was found by a jury to be of sound mind. 

The declaration contains the following: 
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“The making and filing of such petition and prosecuting 
it as aforesaid, if and when done in a legal and proper 
way in a case in which the facts and circumstances require 
and justify it, was and is within the rightful province of 
defendants^ act as Commissioners for the District of Col¬ 
umbia.” 

It then alleges that the proceedings were not on the 
facts and circumstances proper; that the defendant 
22 under cover of their positions, with utter disregard 
of the law and the facts are responsible to the plain¬ 
tiff in damages stating as a basis for this contention the al¬ 
leged irregularities stated above. 

The demurrer is sustained. 

WALTER I. McCOY, 

Chief Justice, 

May 20, 1927. 

Supreme Court of the District of Columbia. 

Monday, May 23d, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 

• •••••• 

Upon consideration of the demurrer filed herein to the 
amended declaration, it is order that said demurrer be, and 
the same is hereby sustained. 

Wednesday, May 25th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 

• «••••• 

Come now the parties hereto by their respective attor¬ 
neys of record and thereupon plaintiff by his said attor¬ 
neys elects to stand upon his amended declaration herein, 
to which a demurrer was sustained on the 23d instant and 
thereupon judgment is ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendants go hence without day, be 
for nothing held and recover of plaintiff their costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 
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From the foregoing judgment, the plaintiff, by his at¬ 
torneys, in open court, notes an appeal to the Court 

23 of Appeals; whereupon, the maximum of an under¬ 
taking for costs is hereby fixed in the sum of One 

Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars with the clerk, in lieu thereof. 

Memorandum, 

June 1,1927.—$50 deposited by plaintiff in lieu of under¬ 
taking on appeal. 

Assignment of Errors, 

Filed June 7,1927. 

• •••••• 

The Court erred as follows: 

1. The Court erred in sustaining demurrer to amended 
declaration. 

2. The Court erred in not overruling demurrer to 
amended declaration. 

3. The Court erred in dismissing this action and render¬ 
ing judgment against plaintiff. 

GEORGE F. CURTIS, 
JEFFORDS & DUTTON, 

Attorneys for Plaintiff, 

Received a copy of the above assignment of errors this 
7" day of June, 1927. 

RINGGOLD HART, 
Attorney for Defendants, 

24 Designation of Record, 

Filed June 7, 1927 

• • - • • • • • 

To the clerk of the> Supreme Court of the District of 
Columbia: 

Please prepare transcript for record for appeal in above 
entitled case. 

1. Amended Declaration. 

2. Demurrer to Amended Declaration. 

3. Order Sustaining Demurrer. (M. 76 p. 404.) 

4. Court Opinion. 
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5. Judgment including appeal in open court and fixing 
cost bond or deposit in lieu of same. (M. 76, P. 405.) 

6. Assignment of Errors. 

7. This Designation of Record. Note Fifty ($50) dollars 
deposited in lieu of bond, June 1, 1927. 

GEORGE F. CURTIS, 
JEFFORDS & DUTTON, 

Attorneys.for Plaintiff, 


To Attorneys for Defendants: 

Service by copy of this order for preparing transcript 
for record on appeal and designation for record acknowl¬ 
edged June 7", 1927 

RINGGOLD HART, 
Attorney for Defendant-, 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 24, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 72321 at Law, wherein Robert W. 
Brown is Plaintiff and Cuno H. Rudolph and J. Francis 
Bell, are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 19th day of September, 1927. 

(Seal of Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4635. Robert W. Brown, appellant, vs. Cuno H. 
\ Rudolph et al. Court of Appeals, District of Columbia. 
Filed, Sep. 23,1927. Henry W. Hodges, clerk. 

(8135) 
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APRIL TERM, 1927. 


No. 4635 


ROBERT W. BROWN, Appellant, 

vs, 

CUNO H. RUDOLPH AND J. FRANCIS BELL, 

Appellees. 


BRIEF FOR APPELLANT. 


Statement of Case. 

Appellees were Commissioners of the District of 
Columbia. 

Appellant sued them personally for misfeasance as 
such Commissioners. 

Appellees demurred to amended declaration, de¬ 
murrer was sustained, appellant elected to stand on 
declaration and appealed. 
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The only question is did amended declaration state 
a cause of action. 

Appellant was unlawfully and without warrant ar¬ 
rested in the District of Columbia by a policeman and 
detained in Gallinger Hospital, thence sent to St. Eliza¬ 
beth’s Hospital, and while there, on November 2, 1923, 
appellees filed a petition and alleged inter alia they be¬ 
lieved him an indigent insane person, or insane with 
homicidal or otherwise dangerous tendencies, without 
sufficient capacity for the government of himself and 
his property, unfit to be at large, and if permitted to 
go at large, persons and property in the District of 
Columbia would be jeopardized, preservation of the 
public peace imperiled and the commission of crime 
rendered probable (Rec., 2). 

Appellees prosecuted said petition and on it appel¬ 
lant was found by a jury to be of unsound mind, and the 
verdict was confirmed by judgment, and he was by 
reason thereof confined in St. Elizabeth’s Hospital for 
the Insane in the District of Columbia from November 
23,1923, until August 16, 1926, when a jury found him 
to be of sound mind, and that was confirmed by judg¬ 
ment remaining in full force and effect. 

Appellant was at time of his arrest a resident of 
Virginia, and when arrested had in his possession 
Masonic cards from Blue Lodge to Shrine, showing 
that he lived at 1107 Granby Street, Norfolk, Va. 

At this time he had also in his possession an auto¬ 
mobile driver’s license, issued by appellees to him, and 
one issued from Maryland to him, and both showed he 
was a resident of Virginia. 


He also had in his possession one gold watch, one 
diamond scarf pin, one finger ring with three diamonds, 
Shrine pin, and $1,049.89 in money. 

Appellees took all this into their possession and re¬ 
corded it in their property book, and with all this 
knowledge in hand swore to said petition (Rec., 10). 

When they had placed appellant in this hospital, they 
proceeded to assess him and collect taxes from him all 
the time he was there. 

Laws provide how District Commissioners may pro¬ 
ceed against persons supposed to be insane, but appel¬ 
lees disregarded same and proceeded in reckless disre¬ 
gard for the law and facts of this case. 

If declaration states a cause of action, it was error 
to sustain demurrer. 

I 

Assignment of Errors. 

The court erred as follows: 

1. The court erred in sustaining demurrer to 
amended declaration. 

2. The court erred in not overruling demurrer to 
amended declaration. 

3. The court erred in dismissing this action and ren¬ 
dering judgment against plaintiff. 

ARGUMENT. 

The declaration alleges the defendants proceeded 
against plaintiff as a resident of the District of Co- 
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lumbia, when they knew he was not such, or should have 
known it by reason of the documentary evidence in 
their possession (Rec., 5, 10,11). 

When it appeared that plaintitf was a non-resident, 
it became and was the duty of the Commissioners to 
have him returned to the jurisdiction in which he 
resided. 

Act of January 31, 1899; 30 Stat., 811, Sec. 7; 

33 Stat., 316 and 740. 

There is no law in the District of Columbia authoriz¬ 
ing the Commissioners to proceed under a petition for 
a writ de lunatico inquirendo against a person not a 
resident of the District of Columbia. 

33 Stat. at L., 316, Sec. 3; 35 Stat., 991. 

In this case plaintitf was arrested without a warrant 
in a private building, on private property, where he 
had a right to be, and without any overt act of breach 
of peace committed (Rec., 11). 

And without first obtaining the affidavits of two 
physicians, who shall certify that they had examined 
the appellant and that he should not be allowed to be 
at liberty. 

33 Stat., 316, Sec. 2. 

Said affidavits, together with a hona fide residence in 
said District and indigency or homicidal tendencies 
were a sine qua non to authorize the Commissioners to 
institute said lunacy proceeding, that being alleged in 
the declaration and being admitted by demurrer neces- 
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sarily shows that the proceeding and prosecution of 
plaintiff by defendants, as in the declaration alleged, 
was wholly unlawful. 

This being the state of facts, the Commissioners had 
no right under any law or any rules and regulations to 
proceed against appellant in any state of facts or cir¬ 
cumstances, and, this being so, their proceeding was 
wholly without warrant or authority of law, rules or 
regulations or any color of right in any respect. 

If appellant had been a resident of the District of 
Columbia, it would have then been necessary, in order 
for the appellees to have proceeded within the law 
against him, that they should have observed such law 
and the rules and regulations made by and under 
authority of it, and this the declaration alleges they 
wholly omitted to do. 

The law expressly provides, as conditions precedent 
to the prosecution of appellant by appellees such as 
the appellees instituted against appellant, that they 
should proceed on affidavits, the nature of which is 
specifically defined in the statute. 

33 Stat., 31C, Sec. 2. 

The declaration alleges they disregarded such law 
and proceeded on other affidavits than those required 
by law, and the declaration specifically points out de¬ 
fects of these affidavits (Rec., 9, 10). 

Appellees, after filing the petition in this case, with 
all the information in their possession showing that 
many of the allegations in said petition were not true 
(Rec., 5,9,10,11), waited from November 2,1923, when 
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they signed and swore to said petition, until November 
23, 1923, when they appeared in court and prosecuted 
said petition, in the meantime having in their posses¬ 
sion these facts and figures and this information con¬ 
tradicting the allegations in said petition. 

The affidavit of lunacy by the policeman does not 
state when, where, or under what circumstances he 
arrested appellant (Rec., 8). 

Under this jurisdiction it is required by law that 
there shall be one procedure when a person suspected 
or charged with lunacy is arrested in certain places, 
to wit, in any public building or on any street or high¬ 
way, and another proceeding when he is in a private 
building or elsewhere. 

33 Stat., 316, Secs. 1 and 2. 

The law under which appellees proceeded by writ 
de lunatico inquirendo required an affidavit of two resi¬ 
dents of the District of Columbia as to the residence of 
those charged or suspected with being of unsound 
mind, and the affidavit in this case states that affiants 
have known appellant for one and — years and believed 
him to be a resident of the District of Columbia for 
10 years, and the residence of both is shown to be 
Gallinger Hospital (Rec., 7). 

Further, under the date of their affidavit, ^‘Washing¬ 
ton, D. C., October 2, 1923,’’ they allege they believe 
appellee to have been of unsound mind ‘ ‘ since the 19th 
day of October, 1923,” an allegation of a fact seventeen 
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days in the future, manifestly impossible and untrue 
as of the 2d day of October, 1923. They swore to the 
affidavit October 20,1923, alleging belief he had been of 
unsound mind at most only one day. 

The law required that as a basis of procedure in such 
cases there shall be a certificate of two physicians, 
residents of the District of Columbia for at least three 
years, and the certificate of the physicians in this case 
failed to show such jurisdictional requirements (Rec., 
9, 12). 

The appellees as public officers are creatures of stat¬ 
ute and do not possess any implied power. 

Fay vs. MacFarland, 32 App. D. C., 295. 

The general rule that public officers are not liable for 
the acts of their subordinates has exceptions, which are 
as well settled as the rule itself. Among these excep¬ 
tions are the following: Where they so carelessly or 
negligently oversee, conduct or carry on the business 
of an office as to furnish the opportunity for damage or 
a fortiori, where they directed, authorized or cooper¬ 
ated in the wrong. Mechem on Public Officers, Sec. 790, 
p. 529, citing the following cases: 6 L. R. A. (N. S.), 
1003; Keenworth v. Southworth, 110 Mass., 474; 14 
Am. Dec., 613; Dunlop v. Munroe, 7 Crunch (U. S.), 
242; Schroyer v. Lynch, Watts (Pa.), 453; Bishop v. 
Williamson, 11 Me., 495; Hutchins v. Brackett, 22 N. H., 
252; 53 Am. Dec., 249; Miss., 77: 30 Am. Rep., 504. 

The appellees in the instant case were limited, re¬ 
stricted and governed by the following Acts of Con¬ 
gress, namely: 10 Stat., 682; 30 Stat., 811, Sec. 7; 33 
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Stat., 316 and 740, and 35 Stat., 991. These acts are 
mandatory. 

The petition signed, sworn to and filed in the lower 
court by the appellees, of which appellant complains 
(Rec., 2), was so signed, sworn to and filed in violation 
of the Act of Congress of April 27, 1904; 33 Stat., 316, 
Secs. 2, 3 and 5, and 10 Stat., 682, and the Act of Feb¬ 
ruary 23,1905 (33 Stat., 740). 

It will thus be seen that the act creating the Govern¬ 
ment Hospital for the Insane provides for the insane 
of the Army and Navy and of the District of Columbia, 
and not for non-resident civilian insane; that only two 
classes of persons are subject to be proceeded against 
by the appellees, namely, indigent persons, residents 
of the District of Columbia, alleged to be insane, and 
alleged insane persons, residents of the District of 
Columbia, having homicidal or otherwise dangerous 
tendencies. 

That, as a result of the signing, swearing to and 
filing of said petition, and prosecuting it by appellees, 
the appellant was incarcerated in St. Elizabeth’s Hos¬ 
pital for the Insane for 33 months against his will 
(Rec., 12), on the verdict of the jury, and the order con¬ 
firming same (Rec., 4), though said verdict on its face 
shows that appellant was not indigent and did not 
find that appellant had homicidal or otherwise danger¬ 
ous tendencies, or was a resident of the District of 
Columbia, hence the said verdict and judgment were 
null and void. 

In applying the rule expressio unius est exclusio 
alterius in interpreting said acts, it will be seen that 
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only certain residents of the District of Columbia are 
liable to be proceeded against as insane and committed 
to St. Elizabeth’s Hospital through lunacy proceedings 
instituted by appellees. 

Answering seriatim the points in support of the de¬ 
murrer (Rec., 17), appellant says that 

(1) Public officers are answerable in damages by 
reasons of acts alleged. See Mechem on Public Officers, 
Sec. 790, p. 529, and cases cited. 

(2) The same answer as to point 1. 

(3) The doctrine of respondeat superior does apply, 
especially in this case, where the appellees took part 
in the acts complained of. See Mechem on Public 
Officers, Sec. 790, p. 529. 

(4) The power to institute lunacy proceedings in 
the District of Columbia against a citizen of a State 
by the appellees and carry same to verdict of unsound 
mind and bring about the incarceration of such citizen 
in the United States Hospital for the Insane in said 
District is not consistent with the law and the spirit of 
the Constitution, and is not within the scope of the 
Constitution. It was not the intention of the framers 
of the Constitution, nor the intention of the people in 
adopting it to grant to the general government the 
power to determine the mental status of a citizen of a 
State, any more than they intended to grant the power 
to determine the matrimonial status of such a citizen. 
The Tenth Amendment of the Constitution provides 
that “The powers not delegated to the United States, 
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nor prohibited by it to the States, are reserved to the 
States respectively or to the people.” Congress did 
not grant power to the appellees to institute lunacy 
proceedings against a citizen of a State; on the con¬ 
trary, Congress, by the mandatory provisions of the 
Act of April 27,1904 (33 Stat., 316, Sec. 3), and the Act 
of Januarj^ 31,1899 (30 Stat., 811, Sec. 7), and the Act 
Creating the Government Hospital for the Insane (10 
Stat., 682), specifically limits the treatment of the in¬ 
sane of the Army and Navy and of the insane of the 
District of Columbia, not the insane of the States. 
Any legislation by Congress beyond the limits of the 
power delegated would be trespassing upon the rights 
of the States or the people and would not be the su¬ 
preme law of the land, but null and void. 

Gordon vs, U. S., 117; U. S., 705. 

(5) The amended declaration does not purport to 
count for malicious prosecution or false imprisonment 
and does not show on its face an essential element that 
appellant should have been found of sound mind by 
the verdict on said lunacy proceedings, arguendo; had 
appellant been insane it was the duty of appellees un¬ 
der said acts to transport appellant to his home in Vir¬ 
ginia. Congress has made appropriation for the ex¬ 
pense of transporting persons of unsound mind to their 
homes in their respective States, and the appellees had 
in their possession cash money of appellant of over 
$1,000 (Rec., 10), with which to pay for sending appel¬ 
lant to his home in Norfolk, Virginia, had he been of 
unsound mind, and it is charged in the amended dec- 
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laratioli that appellees had certain knowledge that they 
had in their possession over $2,600 worth of property 
of the appellant (Sec. 10). The said verdict of unsound 
mind was null and void, for the reason that the court 
had no jurisdiction to pass upon the mental status of 
appellant, a citizen of the State of Virginia, in that it 
had no jurisdiction of his person, a non-resident, and 
the verdict on its face (Rec., 4) shows that it did not 
find appellant had homicidal or otherwise dangerous 
tendencies. 

(6) The amended declaration is not an example of 
damnum absque injuria for the above reasons. 

(7) The said verdict was null and void for the above 
reasons, and said amended declaration was not a col¬ 
lateral attack on same. 

That by reason of appellees’ said petition, appellant 
was assessed taxes by them on his estate, which taxes 
they collected, together with full pay for his care and 
board and medical treatment, which amount so col¬ 
lected amounted to the sum of $7,000 (Rec., 13). 

Reasons why appellees had no right to proceed in 
this case are carefully alleged in the declaration, and 
if those allegations are true, appellees had no right 
under any law or any rules or regulations, and no color 
of right to proceed with this case. 

All this is admitted with its full intent and intend¬ 
ment by the demurrer. 
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It is respectfully submitted that the court erred in 
sustaining the demurrer, and that it should have been 
overruled by the trial court. 

Respectfully submitted, 

GEORGE F. CURTIS, 
JEFFORDS AND DUTTON, 

Attorneys for Appellant. 
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No. 4635 

ROBERT W. BROWN, Appellant, 

vs, 

CUNO H. RUDOLPH and J. FRANCIS BELL, 

Appellees. 


BRIEF ON BEHALF OF THE APPELLEES. 


Statement of Case. 

On the 23d day of November, 1923, appellant was 
determined to be of unsound mind by the verdict of a 
jury in Lunacy Cause No. 10133, in the Supreme Court 
of the District of Columbia. Thereafter this verdict 
was confirmed by the court and appellant committed 
to the St. Elizabeth’s Hospital, where he remained for 
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thirty-three months, after the lapse of which time he 
sued out a writ of habeas corpus, and upon a hearing 
was declared by a jury to be sane, and thereupon dis¬ 
charged from said hospital. 

Thereafter he filed the case at bar, in which he seeks 
to recover damages from two former Commissioners of 
the District of Columbia, upon the theory that there 
were certain formal and technical defects in the lunacy 
proceedings aforesaid, and in routine matters of a 
clerical nature preceding the execution and filing of 
the petition in question, it being the apparent conten¬ 
tion of appellant that the defendant Commissioners 
become personally responsible in damages in the event 
that there was any formal or technical defect in any of 
the aforesaid proceedings. 

The declaration, upon analysis, rests upon the theory 
that it was the dutv of the defendants to make sure 
that all of the antecedent facts set forth in the affi- 
davits and certificates, which supplied the foundation 
for the petition filed by the defendants, were, in effect, 
as set forth in said affidavits and certificates; that if 
any of the statements of fact were not correct, defend¬ 
ants would be liable for acting upon the assumption 
that they were correct; that if such statements were in¬ 
accurate, the lunacy court was without jurisdiction, 
and that any and all of such matters may be developed 
in the instant case by way of collateral attack upon the 
adjudication of lunacy, although, of course, if appel¬ 
lant had been in fact of sound mind, it was manifestly 
his duty to advance whatever objections and defenses 
he had in the lunacv case itself. 

•r 
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The case was heard in the court below upon de¬ 
murrer, which the court sustained, and appellant, elect¬ 
ing to stand upon his demurrer, the questions of law 
thereby presented come before this court for review. 

This court is, therefore, called upon to determine 
whether a cause of action for damages exists against 
Commissioners of the District of Columbia when a per¬ 
son of unsound mind, as ascertained by the verdict of 
a jury, is committed to St. Elizabeth’s Hospital and 
there detained until his restoration to sanity is ascer¬ 
tained by another jury, merely because he claims that 
he can show to the court that the statements contained 
in certain affidavits and certificates to be filed as a basis 
for the petition to have him adjudged of unsound mind 
were defective in certain respects, and that certain 
statements therein were false. 

Appellant characterizes the acts of the Commission¬ 
ers concerning said lunacy proceeding as having been 
performed “negligently, knowingly, wilfully, wrong¬ 
fully and unlawfully” (R., p. 6), and “knowingly, wick¬ 
edly, wrongfully and unlawfully negligent” (R., p. 6), 
and with “recklessness, negligence, falsehood, omis¬ 
sions and untrue statements” (R., p. 16). 

While appellant contends in his brief that his decla¬ 
ration makes out a case of “misfeasance” (Appellant’s 
Brief, p. 1), it seems clear that he is really attempting 
to proceed against appellees for malicious prosecution, 
although an element essential to this cause of action— 
that is to say, the determination in his favor of the al¬ 
leged lunacy proceeding—is negatived by the state¬ 
ments of his own declaration (R., p. 4). 
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ARGUMENT. 

The demurrer to the declaration was upon the fol¬ 
lowing grounds: 

1. The declaration fails to state facts constituting a 
cause of action. 

2. In the performance of the various acts charged 
ill the declaration the defendants were acting as public 
officers—that is to say, as Commissioners of the Dis¬ 
trict of Columbia—and cannot be held answerable in 
damages because or by reason of the acts so alleged. 

3. The defendants, as Commissioners of the District 
of Columbia, and as to the acts alleged in the declara¬ 
tion, were in the performance of a governmental func¬ 
tion and therefore cannot be held liable in damages. 

4. The defendants cannot be held liable in damages 
for the alleged negligent acts of commission or omis¬ 
sion of their subordinates; the doctrine of respondeat 
superior does not apply. 

5. The declaration shows on its face that an essential 
element to the maintenance of this suit—that is to say, 
the adjudication of the plaintiff as of sound mind upon 
the petition of the defendants to have him adjudged of 
unsound mind—did not occur, but, on the contrary, 
that plaintiff was adjudged of unsound mind upon 
such petition of the defendants. 

6. The declaration purports to count for malicious 
prosecution or. false imprisonment, but shows on its 
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face that an essential element to enable plaintiff to 
maintain such action—that is to say, that plaintiff was 
found to be of sound mind upon the petition of the 
defendants to have him declared of unsound mind— 
does not exist, but, on the contrary, the declaration 
shows on its face that the plaintiff was, on the petition 
of the defendants, adjudged to be of unsound mind. 

7. Because the case as alleged in the declaration is 
an example of damnum absque injuria. 

8. Because the plaintiff, at the time he was taken 
into custody and at the time he was committed to and 
detained in the asylum, was either of sound or unsound 
mind. If he was of sound mind, he had his day in court, 
and it was his duty to present then each and all of the 
objections to and criticisms of the petition and all pre¬ 
liminary matters and all proceedings which he sets out 
in his declaration. If of unsound mind, he sustained 
no damage, as the preliminary matters are merely de¬ 
signed to determine the necessity for a lunacy inquisi¬ 
tion, and as he was, in fact, of unsound mind, he suf¬ 
fered no injury because of the alleged failure of de¬ 
fendants to observe these preliminaries. 

9. The verdict and judgment having determined 
plaintiff to be of unsound mind, said verdict and judg¬ 
ment cannot be attacked collaterally in this proceeding. 

With the exception of the first ground of demurrer, 
which is general, the remaining grounds may be divided 
into three groups. The first group is concerned with 
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the non-liability of public officials for such acts as are 
alleged in the declaration and embraces specifications 
2, 3, and 4. The second group attacks the sufficiency 
of the declaration as stating a cause of action for ma¬ 
licious prosecution and embraces specifications 5 and 
G. The remaining specifications raise the question of 
the attempted collateral attack upon the lunacy pro¬ 
ceeding. 

The law is settled that public officials cannot be held 
liable in damages for mistakes made or errors of judg¬ 
ment in the performance of their official duties. The 
appellees herein acted as Commissioners of the Dis¬ 
trict of Columbia. They are creatures of statute. 
Many of their duties are purely ministerial; others, 
however, are quasi-judicial. In many of their official 
acts they are vested with executive discretion. It is 
not mandatory upon the Commissioners of the District 
of Columbia to file proceedings in lunacy, but discre¬ 
tionary with them in any given case. They cannot be 
held liable in damages for a mistake or for an error in 
judgment. Of course, in the present case, the verdict 
of the jury showed that no mistake or error in judg¬ 
ment was made. The finding was that the present ap¬ 
pellant was of unsound mind. Cujtrti 

The case of Kendall vs, Stokes, 15 296, in¬ 

volved, among other things, the question of whether a 
public officer is liable for an honest mistake, made in a 
matter where he was obliged to exercise his judg¬ 
ment, though an individual may suffer from his mis¬ 
take. In deciding this question, the court said (page 
301): 


‘‘We are not aware of any case in England or 
in this country in which it has been held that a 
public officer acting to the best of his judgment 
and from a sense of duty, in a matter of account 
with an individual, has been held liable to an 
action for an error of judgment. The post¬ 
master-general had undoubtedly the right to ex¬ 
amine into this account in order to ascertain 
whether there were any errors in it which he 
was authorized to correct, and whether the al¬ 
lowances had in fact been made by Mr. Barry; 
and he had a right to suspend these items until 
he made his examination and formed his judg¬ 
ment. It repeatedly and unavoidably happens, 
in transactions with the Government, that 
money due to an individual is withheld from him 
for a time, and payment suspended, in order to 
afford an opportunity for a more thorough ex¬ 
amination. Sometimes erroneous constructions 
of the law may lead to the final rejection of a 
claim in cases where it ought to be allowed. But 
a public officer is not liable to an action if he 
falls into error, in a case where the act to be 
done is not merely a ministerial one, but is one 
in relation to which it is his duty to exercise 
judgment and discretion; even although an in¬ 
dividual may suffer by his mistake. A contrary 
principle would indeed be pregnant with the 
greatest mischiefs. It is unnecessary, we think, 
to refer to the many cases by which this doctrine 
has been established. It was fully recognized 
in the case of Gidley, Exec, of Holland v, Ld. 
Palmerston, 7 J. B. Moore, 91; 3 B. & B., 275.” 
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The court further said: 

“In the case before us, the settlement of the 
accounts of the plaintiffs properly belonged to 
the Post-Office Department, of which the defend¬ 
ant was the head. As the law then stood, it was 
his duty to exercise his judgment upon them. 
He committed an error, in supposing that he had 
a right to set aside allowances for services ren¬ 
dered upon which his predecessor in office had 
finally decided. But as the case admits that he 
acted from a sense of public duty and without 
malice, his mistake in a matter properly belong¬ 
ing to the department over ydiich he presided 
can give no cause of action against him. ’ ^ 

Thus, if a public officer cannot be held liable in dam¬ 
ages where a mistake was actually made by him, it is 
difficult to conceive how the appellees herein can be 
held liable for an act which was proven justifiable by 
the verdict of a jury. 

The same doctrine was declared in Spalding vs, 
Vilas, 161 U. S., 483 (page 498), wherein the court, 
affirming a judgment of the Supreme Court of the Dis¬ 
trict of Columbia, said: 

“We are of the opinion that the same general 
considerations of public policy and convenience 
which demand for judges of courts of superior 
jurisdiction immunity from civil suits for dam¬ 
ages arising from acts done by them in the 
course of the performance of their judicial 
functions, apply to a large extent to official com¬ 
munications made by heads of executive depart¬ 
ments when engaged in the discharge of duties 
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imposed upon them by law. The interests oJ 
the people require that due protection be ac¬ 
corded to them in respect to their official acts. 
As in the case of a judicial officer, we recognize 
a distinction between action taken by the head 
of a department in reference to matters which 
are manifestly or palpably beyond his author¬ 
ity, and action having more or less connection 
with the general matters committed by law to 
his control or supervision. Whatever difficulty 
may arise in applying these principles to par¬ 
ticular cases, in which the rights of the citizen 
may have been materially impaired by the in¬ 
considerate or wrongful action of the head of a 
department, it is clear—and the present case 
requires nothing more to be determined—that 
he cannot be held liable to a civil suit for dam¬ 
ages on account of official communications made 
by him pursuant to an act of Congress, and in 
respect of matters within his authority, by rea¬ 
son of any personal motive that might be al¬ 
leged to have prompted his action; for, personal 
motives cannot be imputed to duly authorized 
official conduct. In exercising the functions of 
his office, the head of an executive department, 
keeping within the limits of his authority, 
should not be under an apprehension that the 
motives that control his official conduct may, at 
any time, become the subject of inquiry in a civil 
suit for damages. It would seriously cripple the 
proper and effective administration of public 
affairs as entrusted to the executive branch of 
the Government, if he were subject to any such 
restraint. He may have legal authority to act, 
but he may have such large discretion in the 
premises that it will not always be his absolute 
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duty to exercise the authority with which he is 
invested. But if he acts, having authority, his 
conduct cannot be made the foundation of a suit 
against him j^ersonally for damages, even if the 
circumstances show that he is not disagreeably 
impressed by the fact that his action injuriously 
affects the claims of particular individuals. In 
the present case, as we have found, the defend¬ 
ant, in issuing the circular in question, did not 
exceed his authority, nor pass the line of his 
duty, as Postmaster General. The motive that 
impelled him to do that of which the plaintiff 
complains is, therefore, wholly immaterial. If 
we were to hold that the demurrer admitted, for 
the purpose of the trial, that the defendant 
acted maliciously, that could not change the 
law. ’ ’ 

In the case of Otis vs, Watkins, 13 U. S. (9 Cranch), 
757, it was decided that a collector was justified in de¬ 
taining a vessel, if he in fact entertained an opinion 
that the law was about to be violated, and that he was 
not bound to show probable cause for that opinion or 
due diligence in performing it. The court in that case 
said: 

“The jury are told that it was the collector’s 
duty to have used reasonable care in ascertain¬ 
ing the facts on which to form an opinion. 

“This instruction implies that the collector is 
liable if he form an incorrect opinion; or if, in 
the opinion of the jury, it shall have been made 
unadvisedly, or without reasonable care and 
diligence. But the law exposes his conduct to 
no such scrutiny. If it did, no public officer 
would be hardy enough to act under it. If the 
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jury believed that he honestly entertained the 
opinion under which he acted, although they 
might think it incorrect and formed hastily or 
without sufficient grounds, he would be entitled 
to their protection.” 

This court, in the case of De Arnaud vs. Ainsworth, 
24 App. D. C., 167, and citing the Spalding case, supra, 
settled this question when it declared, page 177: 

”The question of motive, or whether there 
was a want of good faith on the part of the de¬ 
fendant in the making of the report is not a 
material question in the case. A party is not 
liable for the motives with which he discharges 
an official duty; nor is he liable for any mistake 
of fact he may commit in the course of the 
execution of that duty. Public policy affords 
absolute protection and immunity for what may 
be said or written by an officer in his official re¬ 
port or communication to a superior when such 
report or communication is made in the course 
and discharge of official duty. Otherwise the 
perfect freedom which ought to exist in dis¬ 
charge of public duty might be seriously re¬ 
strained and often to the detriment of the pub¬ 
lic service. 

”The real question presented in this case is 
quite conclusively determined by the decision of 
the Supreme Court in the case of Spalding v. 
Vilas, 161 U. S., 483; 40 L. Ed., 780; 16 Sup. Ct. 
Rep., 631. It is true, the facts of that case were 
quite different from the facts of the present 
case, but the question in that case was as to the 
extent of the privilege that belonged to the of¬ 
ficial acts of the representatives of the several 
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departments of the Government while in the 
performance of their duties.” 

In this case a writ of error to the Supreme Court of 
the United States was allowed on October 19,1904, and 
dismissed, under the rules, on December 11,1905. 

Officers of a municipal corporation are not respon¬ 
sible for the acts of their subordinates in which they, 
the officers, did not actually participate; in other 
words, there is no such thing in a municipal corpora¬ 
tion as the doctrine of respondeat superior. The dec¬ 
laration herein shows on its face that what is at¬ 
tempted to be done is to hold the individual Commis¬ 
sioners of the District of Columbia responsible for the 
act of others in the employ of the municipality. The 
Commissioners took no part in' the arrest of appellant. 
The only thing they did was to sign a petition ad¬ 
dressed to the Supreme Court of the District of Co¬ 
lumbia in connection with the hearing of appellant 
herein to have him declared of unsound mind. This 
act was not mandatory, but discretionary. The result 
was the finding by a jury that the present appellant 
was of unsound mind, and this, in itself, was justifica¬ 
tion for the filing of the proceeding. As administrative 
officers the Commissioners cannot be held responsible 
for the actions of policemen or other municipal em¬ 
ployees. 

This court held in the case of Zinkham vs. District of 
Columbia use of Langellotte, 50 App. D. C., 312, that 
the superintendent of the Washington Asylum was not 
liable for damages for the acts of his subordinates who 
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were appointed by the Commissioners, and not subject 
to discharge by the superintendent, under the Act of 
March 3, 1911, and many of whom possessed special 
skill as alienists, which the superintendent did not pos¬ 
sess. This case further decided that in an action for 
false imprisonment plaintiff could not recover the ex- 

I 

penses of securing his release and discharge, which 
were incurred after the imprisonment had become legal 
by the issuance of a proper commitment. Such is at¬ 
tempted in the present case. 

Dillon on Muncipal Corporations, 5th Ed., Vol. 1, 
Sec. 442, dealing with the subject of respondeat su¬ 
perior, states: 

‘‘Public and municipal officers are not indi¬ 
vidually responsible for the negligence of those 
whom they are obliged to employ in the dis¬ 
charge of their duties in the execution of public 
works or otherwise. Such employees are not 
their servants, and the rule of respondeat su¬ 
perior does not apply to charge them with the 
responsibility for the acts of employees.” 

The same author says in Section 439: 

“The officers of a municipal corporation are 
not liable for errors or mistakes of judgment in 
the performance of acts within the scope of their 
authority as to which they are empowered to 
exercise judgment and discretion in the manner 
of their performance, in the absence of malice 
or corruption or a statutory provision imposing 
the liability. But the exemption from liability 
for discretionary acts does not extend beyond 
the exercise of the discretion, and acts done after 
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the discretion has been exercised may become 
ministerial in their nature, for which, as here¬ 
after pointed out, the officer may be liable. On 
the other hand, although the obligation to per¬ 
form the act mav arise from a ministerial dutv, 
yet if in the performance of that duty he is 
vested with (Uscretion over some detail thereof, 
he is not liable for errors of judgment or mis¬ 
takes resulting from the exercise of his discre¬ 
tion in the performance of the details.’’ 

In order to maintain an action for malicious prose¬ 
cution, the plaintiff must show: 

1. That a former prosecution, criminal or civil, was 
instituted or instigated by the present defendant 
against the present plaintiff'. 

2. That the former prosecution has terminated 
favorable to the present plaintiff. 

3. That such prosecution was instituted without 
probable cause. 

4. Maliciously; and 

5. That such prosecution resulted in legal damage 
to the present plaintiff. 

The declaration herein sounds in malicious prosecu¬ 
tion. It cites the proceeding in lunacy in which the ap¬ 
pellant was named as the alleged lunatic, and the termi¬ 
nation of said proceeding. It declares the acts of ap¬ 
pellees to have been performed “negligently, know¬ 
ingly, wilfully, wrongfully and unlawfully” (R., p. 6), 



and ‘‘knowingly, wickedly, wrongfully and unlawfully 
negligent” (R., p. 6), and with “recklessness, negli¬ 
gence, falsehood, omissions and untrue statements” 
(R., p. 16). It claims the appellant was damaged. 

Appellant declares that the acts of which he com¬ 
plains were done “wickedly.” This would appear to 
be a studied effort to avoid the use of the word malici¬ 
ously, for the purpose of escaping from the difficulty 
in which he finds himself as plaintiff in a malicious 
prosecution cause, when the prosecution did not result 
in his favor. However, the word “wickedly” means 
maliciously. One cannot be wicked without being ma¬ 
licious. In a prosecution for murder, it was held that 
“an instruction that if defendant purposely killed de¬ 
ceased after reflection, with a wickedness and deprav¬ 
ity of heart toward the deceased, etc., the defendant 
was guilty of murder in the first degree, is sufficient as 
an allegation of the highest degree of malice.” 

Lang vs. State, 84 Ala., 1; 4 South., 193. 

In Haskins vs. Ralston, 69 Michigan, 65, it was 
decided: 

“A declaration charging the defendants with 
maliciously and falsely, and without probable 
cause, causing the arrest of the plaintiff for 
forgery (the offense being properly charged) 
and to be imprisoned for a certain number of 
days, at the expiration of which time the plain¬ 
tiff was duly discharged, and fully acquitted of 
the said supposed offense, counts for malicious 
prosecution, and not for false imprisonment.” 
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In the present case, the second, third and fifth essen¬ 
tial elements to an action for malicious prosecution are 
missing. Even though malice or wickedness was pres¬ 
ent, but, of course, such is denied, if there was probable 
cause, malice or wickedness plays no part. The dec¬ 
laration shows on its face that the proceeding insti¬ 
tuted by present appellees was unfavorable to the ap¬ 
pellant herein, in that he was adjudged by a jury to be 
of unsound mind upon the petition of the present ap¬ 
pellees, and such finding was affirmed by the court. 
The finding of the present appellant upon the petition 
of the present appellees to be of unsound mind estab¬ 
lished probable cause. 

The law upon this subject has been determined by 
this court in many cases, among others: 

Staples vs. Johnson, 25 App. D. C., 155. 

Brown vs. Selfridge, 34 App. D. C., 242; affirmed 
224 U. S., 189. 

Slater vs. Taylor, 31 App. D. C., 100. 

Mark vs. Rich, 43 App. D. C., 182. 

Mt. Vernon, M. H. Steamboat Co. vs. McKenney, 
46 App. D. C., 99. 

Holmes vs. Peters, 46 App. D. C., 260. 

In the late case of McAvey vs. Emergency Elect Cor¬ 
poration, 15 Fed. (2d), 405-407, it was said: 

“It is requisite to an action for malicious 
prosecution that a proceeding shall have been 
brought maliciously and without probable cause 
before a judicial tribunal having power to act 
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on some phase of it at least and that the pro¬ 
ceeding shall have been terminated in favor of 
the original defendant. ’ ’ 

The declaration shows on its face that appellant had 
his day in court. If he was of sound mind, it was his 
duty then and there to have defended himself and to 
have raised every question he is raising now. His day 
in court was for that purpose. The lunacy inquiry was 
to determine whether appellant was of sound or un¬ 
sound mind. If he was of unsound mind, he cannot be 
said to have been damaged merely because he was not 
a resident of the District of Columbia, or because the 
physicians who certified to his unsoundness of mind 
were not actually engaged in the practice of medicine 
in the District of Columbia; or that said physicians 
were connected with the institution to which appellant 
was to be committed, or that other merely formal and 
technical preliminaries of which he complains were not 
complied with. The preliminaries incident to a com¬ 
mitment to St. Elizabeth’s are to insure that one who 
is not of unsound mind is not presented to court. In 
other words, they are directed toward preventing in¬ 
competent persons causing one to be held in a lunacy 
proceeding. Each and every contention appellant now 
makes should have been raised at the time of his hear¬ 
ing in the lunacy proceeding. That proceeding cannot 
be attacked collaterally. This court will take judicial 
notice that the Supreme Court of the District of Co¬ 
lumbia has jurisdiction to hear inquisitions of lunacy. 
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Erroneous judgments must be attacked by direct 
proceedings. They cannot be impeaced collaterally. 
Hampson vs. Weare, 66 Am. Dec., 116. 

Phillips vs. Coffee, 63 Id., 357. 

Nash vs. Church, 78 Id., 678 and note 685. 

Coit vs. Haven, 79 Id., 244 and note 249. 
Wimberly vs. Hurst, 83 Id., 295. 

Upon this question Sutherland on Damages, 3d Ed., 
Sec. 4, Vol. 1, page 12, says: 

‘ ‘ On the grounds of public policy, and because 
judgments cannot be impeaced in collateral pro¬ 
ceedings, a party to a suit cannot maintain an 
action against his successful adversary for sub¬ 
orning a witness whose false testimony tended 
to produce the judgment; nor for the adverse 
party’s fraud and false swearing, so long as the 
judgment stands.” 

Citing: 

Ross vs. Wood, 70 N. Y., 8. 

U. S. vs. Throckmorton, 98 U. S., 61. 

Pico vs. Cohn, 91 Cal., 129; 25 Pac. Rep., 970. 

13 L. R. A., 336. 

In the case of Porter vs. Purdy, 29 N. Y., 106 (86 
Am. Dec., 283), an action to recover damages for the 
unlawful seizure of personal property of plaintiff, and 
wherein it appeared that the defendants justified that 
they were trustees of a village duly incorporated by 
the legislature, and had made certain improvements 
and levied assessments and the assessments were not 
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paid, and the collectors sold certain personal property 
to meet the assessment, and it appeared that one of the 
assessors was not a freeholder, as required by the stat¬ 
ute, it was said: 

‘‘If in such a case there is a want of jurisdic¬ 
tion, the proceedings should be reversed and an¬ 
nulled. But the officer should not be held to be 
a trespasser, unless he knows or had reason to 
know that he is acting without jurisdiction. In 
other words, the proceedings are assailable for 
want of jurisdiction in a proceeding brought to 
review or reverse them; but are not assailable 
for want of jurisdiction, in an action against the 
officer, or other collateral proceeding. 

This court decided, in the case of Posey vs. Zinkham, 
47 App. D. C., 293, that the finding of the juvenile 
court, in a criminal prosecution of a father for non¬ 
support of his minor children, that they were domiciled 
in the District, as alleged in the information, and that 
the court therefore had jurisdiction, could not be re¬ 
viewed on habeas corpus. 

Concerning the question of collateral attack, this 
court said, page 295: 

“Coming to the (piestion in the case—the 
actual domicil of the children—the information 
charges that they were domiciled in the District 
of Columbia. This presented an issue of fact 
dependent upon proof at the trial. It is a quasi 
judicial fact, which must be alleged and proven 
as a condition precedent to taking jurisdiction. 
Here the allegation was properly made, and the 
jurisdiction found by the court, it will be as- 
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sumed, upon competent proof. In any events 
the, finding cannot he collaterally attacked. 
(Italics ours.) As was said by the court in 
Nolle V. Union River Logging R. Co., 147 U. S., 
165, 173; 37 L. Ed., 123, 126; 13 Sup. Ct. Rep., 
271: 

“ ‘There is, however, another class of facts 
which are termed quasi jurisdictional, which are 
necessary to be alleged and proven in order to 
set the machinery of the law in motion, but 
which, when properly alleged and established 
to the satisfaction of the court, cannot be at¬ 
tacked collaterally. (Italics ours.) With re¬ 
spect to these facts, the finding of the court is 
as conclusively presumed to be correct as its 
finding with respect to any other matter in issue 
between the parties. Examples of these are the 
allegation and proof of the requisite diversity 
of citizenship, or the amount in controversy in 
a Federal court, which, when found, cannot be 
questioned collaterally. * * * In this class 

of cases, if the allegation be properly made, and 
the jurisdiction found by the court, such finding 
is conclusive and binding in every collateral pro¬ 
ceeding. And even if the court be imposed 
upon, by false testimony, its finding can only be 
j impeached in a proceeding instituted directly 
for that purpose.^ 

“It follows that habeas corpus may only be 
invoked where lack of jurisdiction appears upon 
the face of the record; but where, as here, juris¬ 
diction is dependent upon a question of fact 
which has been resolved against the defendant, 
the decision can only be reviewed in a direct 
proceeding.’’ 
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The action of the present appellees in the lunacy pro¬ 
ceeding involving the present appellant must have re¬ 
sulted in damage to the appellant. No such damage 
can be shown. The doctrine of damnum absque injuria 
applies. 

It is essential to a tort that it shall constitute a legal 
injury. To establish that a given act is a tort it is 
necessary to establish that it violated some right which 
is a legal right. It is not sufficient that the act may 
cause loss, damage, annoyance or other detriment to 
someone, if such detriment does not amount to the in¬ 
fringement of some right of the person aggrieved. If 
the conduct complained of has caused damage without 
such violation of right, it is said to be a case of damnum 
absque injuria, of damage without injury, that is, with¬ 
out the impairment of a right which the law protects. 

The final constituent of a tort is damage. Unless 
there be in the transaction also the violation of some 
legal right, the loss is damnum absque injuria. 

Acts otherwise tortious are justified if committed by 
governmental authority in the exercise of police pow¬ 
ers, and to guard the public morals, safety or comfort. 

Sutherland on Damages, Vol. 1, third edition, page 
8, says: 

‘‘The making bona fide, of defamatory state¬ 
ments, though they are harsh, untrue and injuri¬ 
ous, in the assertion of rights, in the perform¬ 
ance of a duty, or in a fair criticism of public 
interest, is also damnum absque injuria.^* 
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Citing: 

American Print Works vs. Lawrence, 23 N. J. 

L., 9. 

Surocco vs. Geary, 3 Calif., 69. 

Russell vs. Mayor, 2 Denio, 461. 

Appellant in his brief (p. 4) contends that when it 
appeared that appellant was a nonresident, it became 
the duty of appellees to return him to his own jurisdic¬ 
tion. On the same page the statement is made that 
there is no law in the District of Columbia authorizing 
the Commissioners to proceed in a lunacy matter 
against a nonresident. 

The applicable provision of the statute will be found 
in Section 7, 30 Stat., 811, herein quoted, and an in¬ 
spection thereof will disclose that while said statute 
provides for the return of nonresident lunatics to their 
own jurisdiction, such action may be taken by the Com¬ 
missioners before or after commitment. 

Section 7, 30 Stat., 811, Act of January 31, 1899, 
reads: 


‘‘That it shall be the duty of the Commission¬ 
ers of the District of Columbia, so soon as prac¬ 
ticable, to return to their places of residence or 
to their friends all indigent insane persons not 
residing in the District at the time they become 
insane who are now detained in the Government 
Hospital for the Insane, or who shall be com¬ 
mitted to the said hospital to be temporarily 
cared for, as provided in section forty-eight hun¬ 
dred and fifty of the Revised Statutes of the 
United States, and all necessary expenses in- 
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curred by the Commissioners in ascertaining 
the locality where such persons or their friends 
belong and in returning them to such locality 
shall be defrayed by the District of Columbia.’’ 

It is also apparent that this provision of law is in¬ 
tended for the benefit of the municipality, and in order 
that it might not be burdened with the support of luna¬ 
tics who belong in other jurisdictions. It was not 
enacted for the benefit of the lunatic, and failure to 
pursue the course therein authorized confers no cause 
of action upon him. 

As to the statement that the law does not authorize 
the Commissioners to proceed against a nonresident 
lunatic, inspection of the statute (33 Stat., 316, Sec¬ 
tion 3) discloses such action may be taken by the Com¬ 
missioners, not only against residents, but against 
those “found within the District.” 

Sections 3 and 4, 33 Stat., 316, Act of April 27,1904, 
read: 

“Sec. 3. That the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized to place 
in the Government Hospital for the Insane in 
said District, and the superintendent of said 
hospital is hereby authorized to receive, upon 
the written request of tlie said Commissioners, 
for a period of time not exceeding thirty days, 
indigent persons alleged to be insane or of un¬ 
sound mind, residents of or found within the 
District of Columbia, and alleged insane per¬ 
sons of homicidal or otherwise dangerous tend¬ 
encies, residents of or found within the said 
District, so apprehended and detained, as pro¬ 
vided in sections one and two of this act, pend- 
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ing the formal commitment of such persons to 
said hospital as provided by law, or their trans¬ 
portation to their homes when their places of 
residence are ascertained by the proper officials 
charged by law with that duty. 

“Sec. 4. That the Commissioners of the Dis¬ 
trict of Columbia may authorize the temporary 
commitment of any of the above-mentioned in¬ 
sane persons or persons of unsound mind so ap¬ 
prehended and detained, as provided in sections 
one and two of this act (for a period of time not 
exceeding thirty days) in any other hospital in 
said District which, in the judgment of the 
health officer of said District, is properly con¬ 
structed and equipped for the reception and 
care of such persons, and the official in charge 
of which, for the time being, is willing to receive 
such persons pending the temporary commit¬ 
ment or the formal commitment of such per¬ 
sons, as provided by law, to the Government 
Hospital for the Insane or to any other hospital 
or insane asylum; * * * 

Counsel for appellees have examined the cases cited 
in appellant’s brief and submit that they have no ap¬ 
plication to the case at bar. On the contrary, said au¬ 
thorities support the contention of appellees, in that 
they hold a postmaster is not responsible for the de¬ 
linquencies of his subordinates, although selected by 
him and subject to his order, except in the event of his 
own neglect in failing to superintend them in the dis¬ 
charge of their duties. 

The citations in question all deal with post-office 
matters, and with losses or thefts through the mails. 
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They are not sufficiently analogous to the case at bar 
to be of any aid in the determination of the questions 
herein involved. 

The appellees herein, as Commissioners of the Dis¬ 
trict of Columbia, were performing a duty imposed 
upon them by law. What they did in appellant’s case 
was for the protection of the public and the benefit of 
the appellant. The verdict of the jury, that appellant 
was of unsound mind, and the affirming of such finding 
by the court vindicated the discretion and justified the 
judgment of the petitioners in the lunacy proceeding, 
appellees herein. Thus the public interests were pro¬ 
tected and the appellant herein received treatment for 
the disease from which he was suffering, as he was 
entitled to receive under the laws of this jurisdiction. 
He is now endeavoring to collect damages for a public 
service rendered to him in his hour of need. The law 
recognizes no such damage. 

It is respectfully submitted that the action of the 
lower court in sustaining the demurrer to the amended 
declaration should be affirmed. 

WILLIAM W. BRIDE, 
Corporation Counsel, D, C. 
RINGGOLD HART, 

Assistant Corporation Counsel, D, C. 
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ROBERT W. BROWN, Appellant, 

vs. 

CUNO H. RUDOLPH and J. FRANCIS BELL, 

Appellees. 


REPLY BRIEF. 


Appellees’ brief mistates certain facts and omits 
material facts, namely, it alleges that appellant seeks 
to recover damages for defects in routine matters of a 
clerical nature preceding the execution and filing of 
the petition in question. 

It mistates the theory of appellant’s case alleging 
that appellant attempted to proceed against appellees 
for malicious prosecution. 
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Appellees’ brief sets up as a defense that this pro¬ 
ceeding is a collateral attack; that it is an example of 
dammin absque injuria; that the doctrine of respon¬ 
deat superior does not apply, and that public officials 
cannot be held liable in damages for mistakes or errors 
made in the performance of their official duties, as¬ 
suming that the Commissioners of the District of 
Columbia may exercise judgment or discretion in filing 
and instituting in the court below lunacy proceedings 
to adjudge a non-resident, sojourning in the District 
of Columbia, a lunatic, and in holding that the trial 
court has jurisdiction to so adjudge a non-resident and 
actually attempting to justify the institution of such 
lunacy proceedings after appellant had been seized and 
arrested without a warrant in a private building with¬ 
out probable cause, in violation of the 4th, 5th and 6th 
Amendments of the Federal Constitution, and espe¬ 
cially in violation of Section 2 of the Act of April 27, 
1904 (33 Stat., 316), which section is mandatory, and 
specifically provides that no resident of the District of 
Columbia may be proceeded against in lunacy proceed¬ 
ings without there being first filed with the Superin¬ 
tendent of Police affidavits of two responsible resi¬ 
dents of said District and certificates of two practicing 
physicians. Applying the rule expressio unius est 
cxclusio alter ins to the interpretation of said section, 
appellees had no authority to proceed against a non¬ 
resident. 

Appellees attempt to defend their action by citing 
on page 22 of their brief an excerpt of the Act of Con¬ 
gress of January 31, 1899 (30 Stat., 811), which was 
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repealed by the 7th Section of the Act of April 27,1904 
(33 Stat., 31G). 

Appellees fail to set forth or attempt to set forth 
any authority of law authorizing the trial court to take 
jurisdiction in lunacy proceedings of the person of a 
non-resident sojourning in the District of Columbia, 
and overlooked the fact that the 10th Amendment of 
the Constitution of the United States provides that 
“The powers not delegated to the United States by the 
Constitution nor prohibited by it to the States, are re¬ 
served to the States respectively or to the people,” and 
fail to attach any significance to the 3d Section of said 
Act of April 27, 1904, a copy of which section is set 
forth on page 23 of appellees’ brief. They also omit 
to give any reason for not stating appellant’s citizen¬ 
ship and residence in their said petition so filed in the 
Equity Court. 

Appellees cite in their index 33 cases, six of which 
are erroneously cited, and on their face give the im¬ 
pression that they are United States cases, w'hen in 
fact they are State cases and not controlling in the 
case at bar. 

Said Section 2 of the Act of April 27, 1904, specifi¬ 
cally requires that before a resident of the District of 
Columbia found within a private building may be pro¬ 
ceeded against in lunacy proceedings, affidavits of at 
least two responsible residents and two certificates of 
physicians must be obtained and filed with the Superin¬ 
tendent of Police. The appellees admit that the ap¬ 
pellant was seized, arrested and searched on the 19th 
day of October, 1923 (R., 11), and the affidavits of 
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lunacy executed by two of the appellees’ employees 
at the Gallinger Hospital (R., 7) were not executed 
until the 20th day of October, 1923, the day after ap¬ 
pellant’s arrest, and that the certificate of two phy¬ 
sicians (R., 8 and 9) was not executed until the 20th 
day of October, 1923, the day following appellant’s 
arrest, seizure and search without warrant. 

Appellees admit by their demurrer that appellant 
was a non-resident and was so seized in a private 
building (R., 11) October 19, 1923. 

Appellees admit invasion of appellant’s constitu¬ 
tional rights, to wit, his rights granted him by the 
Fourth and Fifth Amendments of the Constitution, 
and his right as a non-resident to be in a private 
building, free from interference, arrest or search, 
there being no suggestion that appellant was com¬ 
mitting at the time of his arrest, search and seizure 
any offense. State or Federal, or that he had done so 
in the past, or that the arresting officer and appellees 
believed that he had. This case is x^^rallel to that of 
Gambino et aJ. vs. United States, decided by the Su¬ 
preme Court December 12, 1927, not yet in printed 
reports. 

Appellees admit that their petition filed on the 
equity side of the trial court did not allege appellant’s 
citizenship or residence in the District of Columbia 
or elsewhere. So far as it appears from said petition 
he may have been a citizen or subject and resident 
of Patagonia, Afghanistan, Timbuctoo or Tahiti (R., 
2), and may have had the wealth of a John Rocke¬ 
feller and been as harmless at the time appellant was 
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seized and arrested in a private building without a 
warrant. The appellees were charged with the knowl¬ 
edge of Equity Mandatory Rule 18 of the court below, 
which provides by its first section that the citizen¬ 
ship and the residence of each of the parties must be 
set forth. This rule is also prescribed by the Su¬ 
preme Court of the United States for the government 
of all Federal equity courts. The Supreme Court in 
the case of Noble v. Union River Logging R. Co., 147 
U. S., 165, 173, held that it is necessary to allege and 
prove citizenship and residence in order to set the 
machinery of the law in motion—that is, in order that 
the court may determine whether or not it has juris¬ 
diction of the person of the parties. 

Appellees’ attempt to avoid liability by urging upon 
the court that said adjudication is valid, instead of 
being null and void and because of it to confirm the 
unlawful acts complained of, and they also urged that 
the case at bar is an example of damnun absque in¬ 
juria, notwithstanding that this doctrine presupposes 
that the person causing the damage had a legal right 
so to do. In following the same course of reasoning 
the appellees contend that appellant is making a col¬ 
lateral attack, notwithstanding that this doctrine pre¬ 
supposes that the judgment was a valid judgment, that 
the court had jurisdiction of the person and of the 
subject-matter, and that the issues decided by the trial 
court were precisely the same as the case at bar. De 
Seller v. Hanscome, 158 U. S., 216; see, also, Hines i\ 
Welch, decided last month (January) by this Honor¬ 
able Court. 
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Notwithstanding that the verdict was a general ver¬ 
dict, to wit, unsoundness of mind, appellees contend 
that the issues of arrest and search without a war¬ 
rant, citizenship and residence, indigency and danger¬ 
ous tendencies were all in issue and decided by said 
general verdict. 

The case at bar is a pure case of the appellees’ act¬ 
ing in excess of their jurisdiction, and because they 
so acted they are liable for the acts complained of. 
Tracy i\ Swartwout, 10 Pet. (U. S.), 80; 9 L. Ed., 354. 

The appellees personally co-operated with their sub¬ 
ordinates in said lunacy proceedings against appel¬ 
lant, therefore they are liable under the doctrine of 
respondeat s^iperior. Public officers are liable for the 
negligence or omissions of their subordinates in the 
public service if they direct the act complained of 
to be done, or personally co-operate in the negligence 
from which the injury results. 22 R. C. L., 487, Sec¬ 
tion 166, and cases cited. Cardot v, Barney, 63 N. Y., 
281; 20 Am. Rep., 533; Donovan v. McAlpin, 85 N. Y., 
185; 39 Am. Rep., 649; Cornwell i\ Voorhees, 13 Ohio, 
523; 42 Am. Dec., 206, and note 12, Ann. Cas., 185. 

The Commissioners of the District of Columbia are 
bound by the law, neither can they lawfully or those 
who act under them can, dispense with or alter any 
of its provisions. It would be a most dangerous prin¬ 
ciple to establish that the acts of a ministerial officer 
when done in good faith, however injurious to private 
rights and unsupported by law, should afford no 
ground for legal redress. Tracy t\ Swartwout, 10 Pet. 
(U. S.), 80;9L. Ed., 354. 
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Appellees negligently signed and swore to said pe¬ 
tition which they were presumed to have read and 
which showed on its face that the citizenship and resi¬ 
dence of the appellant were not set forth as required 
by equity rule 18 of the trial court, and prescribed 
by the United States Supreme Court for the govern¬ 
ment of all Federal equity courts, they were charged 
with the knowledge that their authority to institute 
lunacy proceedings in the trial court was limited to 
insane residents of the District of Columbia. 

That said petition on its face gave them notice that 
it was their duty to ascertain the citizenship and resi¬ 
dence of appellant before signing, swearing, and filing 
said petition in the trial court, and prosecuting it to 
an adjudication of lunacy against appellant and by 
their demurrer they admit that petitioner was a non¬ 
resident and business man with not less than $18,- 
000 over and above all debts and liabilities; that they 
had in their possession at the time they signed said 
petition property of appellant of the value of more 
than $2,600 (R., 10), and that appellant was kept from 
pursuing his ordinary vocations of life, by which he 
earned for himself and his family each year, to wit, 
$5,000 (R., 13). They further admit that they col¬ 
lected from appellant from his estate full pay for his 
care and medical treatment during the entire period 
of 33 months he was in said hospital, and the amount 
so collected by the appellees as aforesaid amounted to 
the sum of, to wit, $7,000, and that appellant before 
and at the time of said wrongs committed against 
him was a man of good name, fame and reputation 
(R., 13). 
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Appellant does not allege malicious prosecution, but 
does allege misfeasance in office and inexcusable negli¬ 
gence on the part of the appellees in co-operating with 
their subordinates in the wrongs alleged and in not 
ascertaining the citizenship and residence of appellant 
when said petition for the writ de lunatico was pre¬ 
sented to them for their signature and oath. The ab¬ 
sence of any allegation of citizenship or residence of 
appellant in said petition raised the duty on their part 
to ascertain these facts, and negligently failing so to 
do, by signing and swearing to said petition and filing 
same in the permanent records of the trial court and 
prosecuting same to a verdict of unsound mind, they 
were guilty of misfeasance and negligence. This prin¬ 
ciple of law is established by the case of State v. How¬ 
ard, 83 Vermont, 6; 74 At., 392, which held that: 
“Where the ascertainment of a fact by an officer raises 
a duty or is collateral to its performance, his act is not 
such an exercise of judgment as will deprive the duty 
of its ministerial character. ’ ’ 

Appellant in further support of his view of the law 
on the case at bar calls the court’s attention to the fol¬ 
lowing authorities: 

Though the same officer may be charged with the per¬ 
formance of judicial as well as ministerial duties, the 
judicial privilege will not protect him in exercising 
ministerial functions only. People v. Map, 251 TIL, 54; 
95 N. E., 999, Ann. Cas. 1912 C, 510. 

A ministerial officer is required to interpret a statute 
imposing a duty upon him at his peril. Rerchert v. 
Milwaukee County, 159 Wis., 25; 150 N. W., 401. 
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Where a duty is imposed on an officer by statute or 
arises by implication out of the character of the office 
and the nature of its duties, and the duty is imperative 
and not merely discretionary, an individual to whom 
the duty is owing and who is injured by its negligent 
non-performance has a right of action against the 
office. Smith v, Zimmer, 125 P., 420; 45 Mont., 282. 

An officer is liable for every act in excess of juris¬ 
diction. Tracy v, Swartwout, 10 Pet. (U. S.), 80; 9 
L. Ed., 354. 

Where a ministerial officer acts in good faith, he is 
not liable to exemplary damages for an injury done, 
but he can claim no further exemption, where his acts 
are clearly against law. Tracy v. Swartwout, 10 Pet., 
U. S., 80; 9 L. Ed., 354. 

The Supreme Court in the case of Henry Amy v. 
John Barkholder, 11 Wall., 136, 139 (20 L. Ed., 101), 
has definitely settled the law on liability of public 
officers as follows: 

1. Where the law absolutely requires a ministerial 
act to be done by a public officer and he neglects or 
refuses to do such act, he may be compelled to respond 
in damages to the extent of the injury arising from his 
conduct. 

2. A mistake as to his duty and honest intentions 
will not excuse the offender. Amy t\ Barkholder, 11 
Wall., 136; 20 L. Ed., 101. 

If a public officer cutting in a semijudicial capacity 
exceeds his jurisdi^ction and authority he may render 
himself amendahledo civil liability in the same manner 
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as officers ivhose functions are purely ministerial, 22 
R, C, L,, 486, Section 163 and cases cited. Chamber¬ 
lain V. Clayton, 56 Iowa, 331; 9 N. W., 237; 41 Am. 
Rep., 101; Fansler v. Parsons, 6 W. Va., 486; 20 Am. 
Rep., 431. 

With respect to officers exercising ministerial powers 
the rule of laiv is ivell settled that where an individual 
sustains an injury by the malfeasance, misfeasance, or 
nonfeasance of such an officer, acting or omitting to act 
contrary to his duty, the law gives redress to the in¬ 
jured person by an action for damages. The officer is 
liable for nonfeasance, that is, for an omission to do 
his duty only to the person who has a special interest 
in the performance of that duty; as where a sheriff, or 
other officer having corresponding functions fails to 
fulfill the direction of the process delivered to him, in 
which case he is liable only to the party interested in 
the execution of the process. But for the misfeasance 
of his duty, and also for malfeasance, or excess or 
abuse of his power, he is liable to any person who sus¬ 
tains injury thereby. P. 688, par. 724. Throop, On 
Public Officers, 688. 

Stephenson et at. v. Monmouth Min. S Mfg. Co., 84 
Fed., 115. In this case (before the Circuit Court of 
Appeals for the Sixth Circuit), before Taft and Lur- 
ton. Circuit Judges, and Clark, District Judge, held 
that: 

“Public officers having ministerial duties to 
perform, in which private individuals have a 
direct interest, are liable to such individuals for 
any injury sustained by them in consequence of 
the failure to perform such duties,” 



11 


and cited the following cases: 

Amy V, Supervisors, 11 Wall., 136, 138. 

Addison Torts (1st Eng. Ed.), 458, 463, ei seq, 
Cooley, Torts, 379. 

Ferguson v, Earl of Kinnoul, 9 Clark & F., 250. 
Raynsford v, Phelps, 43 Mich., 342; 5 N. W., 
403. 

Teall V. Felton, 1 N. Y., 537; same case in error, 
12 How., 284, 291. 

Hathaway v, Hinton, 46 N. C., 243. 

The case of National Cash Register v, Leland, 94 
Fed., 509, Circuit Court (S. D.), New York, cites the 
leading Supreme Court case of Amy v. Supervisors, 
11 Wall., 136, and also sets forth on p. 508 the follow¬ 
ing excerpt from the case of Brown v. Lent, 20 Vt., 
529, namely: 

‘ ‘ In torts a party may be responsible civiliter 
by reason of participation in an aet occasioning 
the injury, either by direct personal interfer¬ 
ence or by giving directions or commands, or 
permission, which will make the act, though done 
by others, his own; or he may be liable con¬ 
structively by reason of his particular relation 
and connection with the agent who commits the 
injury.” 

The court (in the National Cash Register case, page 
508, supra, after giving said excerpt), continuing, 
stated: 


‘ ‘ That is to say, one who does not actually and 
physically commit the tortious act may yet be 
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liable if he directs or commands its commission, 
or if he sustains to the person actually commit¬ 
ting it the relation of master or principal; but 
when the tort is not conunitted by his direction 
or command, nor committed by one who stood 
to him in relation of agent or servant, he is not 
liable, though the tort was committed by the 
subordinate agent of his own principal, over 
which subordinate he had authority as an agent 
of higher rank, citing Bath v. Caton, 37 Mich. 
199; Paper Co. v. Dean, 123 Mass. 267. The 
corporation may be liable not only for the tort 
of its agent, committed in obedience to its or¬ 
ders, but also for a tort committed witliout 
orders, or even in direct disobedience to orders, 
if that tort is committed by the corporation’s 
agent in the course of his employment.” 

The director, on the other hand, is ordinarily liable 
only for those torts which he himself commits, or the 
commission of which he specifically commands. 
Where, however, the director, manager, or other agent 
of a corporation, though in the name of a corporation, 
himself commands the commission of a tort bv the sub- 
ordinate agent of the corporation the former is indi¬ 
vidually liable. Thus, in Wilson V, Peto, 6 Moore, 
47 (Eng. Common Pleas and Exchequer Chamber, de¬ 
cided, 1821), the defendant, who, as the superintendent 
or foreman of a contractor, had charge of the erection 
of buildings, which obscured the plaintiff’s ancient 
lights, was held liable, as the work was carried on 
under his sole superintendence and management. So, 
in Power v, Allen, 120 Mass., 352, the water commis¬ 
sioners of Boston were held personally liable for the 
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diversion of water by their subordinates under their 
directions. Citing, also, Peck v. Cooper, 112 Ill., 192. 
The above are excerpts from the case of National Cash 
Register Co. v, Leland, 94 Fed., at pp. 508-9. 

Public officer is liable where duty is imposed upon 
him by law, when duty is in obedience to the mandate 
of legal authority and the act is to be performed in a 
prescribed manner, without the exercise of the officer’s 
judgment upon the propriety of the act and the failure 
to perform is the proximate cause of the injury sus¬ 
tained. 

Stevens v. North States Motor, 161 Min., 345; 

201 N. W., 435; 40 A. L. R., 36. 

Virginia and the District of Columbia are as inde¬ 
pendent of each other in dealing with the personal and 
domestic relations of their residents as much so as two 
independent nations dealing with their respective resi¬ 
dents. 

Neither officers of the State of Virginia nor those of 
the District of Columbia may with impunity seize, ar¬ 
rest, and search a resident of the other without a war¬ 
rant and without probable cause; neither has the 
jurisdiction to adjudicate a resident of the other to be 
of unsound mind, incarcerate him indefinitely in an 
insane asylum within its territory or deprive him of 
his property. 

The laws of each jurisdiction provide for returning 
residents of the other to their homes when found to be 
insane and indigent or insane with homicidal or other¬ 
wise dangerous tendencies. Each State acts within the 
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rules of international law, i, e., that they take no juris¬ 
diction to adjudicate residents of the other to be of 
unsound mind, unless the non-residents are charged, 
indicted or convicted of an offence within its territory. 

The doctrines of international law are incorporated 
into the laws of the United States where questions of 
international law arise in the Federal courts. Paquete 
Habana, 175 U. S., 700. 

The States not having delegated to the Federal Gov¬ 
ernment authority to adjudicate their citizens to be of 
unsound mind and Congress not having conferred or 
attempted to confer such authority upon the courts of 
the District of Columbia, and the States being sov¬ 
ereign and the sole judge of the mental status of their 
citizens, are bound by the doctrines of international 
law, it is respectfully submitted appellees acted in ex¬ 
cess of their authority and the trial court should be 
reversed. 

Respectfully submitted, 

GEORGE F. CURTIS, 

JEFFORDS AND DUTTON, 

Attorneys for Appellant, 
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